








CASES ARGUED AND DETERMINED — 


IN THE 


SUPREME COURT OF ThE STATE OF GEORGIA, 


AT SAVANNAH. 
JUNE THRM, 1859. 


Present—JOSEPH H. LUMPKIN, 
HENRY L. BENNING, Judges. 
LINTON STEPHENS. 





BROWN, Avpw’r, vs. STRICKLAND. 


An administrator’s letters are not abated by his removal out of the 
State. 


Trover in Wayne superior court. Tried before Judge 
Cocuran, at February Term, 1859. 


This was an action of trover by William M. Brown, as 
administrator of Aaron Strickland, deceased, against 
John Strickland, jr., for the recovery of a family of ne- 
groes, alleged in the declaration to belong to plaintiff, as 
administrator aforesaid. 

At the trial it appeared and was admitted, that since 
the commencement of the suit, the plaintiff had removed 
from the State, and was now a resident and citizen of the 
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State of Florida. Whereupon the court held and decided 
that plaintiff’s letters of administration abated and deter- 
mined by his removal from the State, and that the same 
could not be admitted in evidence in support of his title 
in this cause. 

To which decision counsel for plaintiff excepted and 
assigned the same as error. 


J. S. Wiaains, and Norwoop & Wusoy, for plaintiff in 
error. 


Jno. L. & B. F. Harris, and T. T. Lone, contra. 
By the Court.—Stepuens, J., delivering the opinion. 


In the case of Walker vs. Torrence, reported in 12 Ga, 
Rep., this court held that an executor’s letters were not 
abated by his removal out of the State. The opinion in 
that case was well considered, and we are entirely satis- 
fied with it. There being no difference in principle be- 
tween the case of an executor and that of an administrator 
in respect to this matter, the judgment below must be 


reversed. 
Judgment reversed. 





STYLES vs. THE STATE. 


When two judges only of the supreme court preside in a cause, (the 
third being absent from Providential cause,) and they cannot agree 
upon a judgment after the same has been heard and considered, and 
the writ of error is stricken from the docket, and these facts are 
certified in the remittitur by the clerk of this court to the court 
below, itis not error in the circuit judge to order a judgment of 
affrmance, to be entered upon his minutes, 
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Murder, in Glynn superior court. Decision by Judge 
CocuraN, at February Term, 1859. 


The case of Carey W. Styles, plaintiff in error, against 
the State of Georgia, was brought by writ of error and 
pill of exceptions to the supreme court, held at Savannah, 


- January term, 1859. At that term of the supreme court, 


Judge Lumpkin, one of the judges, being absent from 
providential cause, the court met, was organized and held 
by the other two judges, who were present—McDonald 
and Benning. The above case of Styles against the State 
being called in its order was heard and argued, but the 
presiding judges not being able to agree, no judgment 
was delivered or pronounced, and the case was stricken 
from the docket ; and the clerk of the supreme court trans- 
mitted to the court below the following certificate, or 
remittitur : 


SavannaH, 1st District. 
Thursday, 20th January, 1859. 
The Honorable the supreme court met pursuant to 
adjournment—present their Honors Charles J. McDonald 
and Henry L. Benning, judges. 


STATE OF GEORGIA. ! 


Carey W. Styles, plaintiff in error, 
vs. baton from Glynn. 
The State of Georgia. 
Their Honors, Charles J. McDonald and Henry 
L. Benning, presiding in this case, there was no judgment 
rendered, and the case stricken from the docket. 

Bill of cost. Case carried to judgment, $3 75 ; record- 
ing proceedings, $2 25; recording opinins, $3 50; remit- 
titur, $1 25; sheriff, $1 50—=$12 25 

SUPREME COURT OF GEORGIA. 
Cuierx’s Orrice, Milledgeville, 22d Jan., 1859. 
I certify that the above is a true extract taken from 
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the minutes, and that Messrs. Law, Barton and Lovel, 
paid the above bill of costs. 

Given under my hand ‘and Seal of Office. 

Rosert E. Martin, Clerk. 

At the February term, 1859, of Glynn superior court, 
the Solicitor General, on behalf of the State, moved the 
following order : 

Glynn Superior Court, February Term, 1859. 

The State Indictment for murder. 

vS. \ The above cause having been carried 
Carey W. Styles. J up to the supreme court, by writ of 
error at the instance of the defendant, and the clerk of 
said court having transmitted a certified copy of the pro- 
ceedings had thereon—It is ordered that the same be 
entered on the minutes and be made the judgment of 
this court. 

And it appearing from said certificate that the said 
cause in error was stricken from the docket of the supreme 
court—It is further ordered that the above cause do 
proceed. 

Counsel for Styles objected to said order, on the ground 
that said certificate does not show any order or judgment 
of the supreme court, and that said court had not, in the 
terms of the organic act, heard and determined, at the 
first term of said court, the questions made in the bill of 
exceptions, and had not affirmed or reversed the judgment 
of the superior court, complained of and assigned as error. 

The court overruled the objection and granted the order. 
To which decision counsel for defendant excepted. 


Bartow, and Sol. Gen., represented by T. N. GarDNzER, 
Stusss & Hit, for plaintiff in error. 


H. V. Jounson, represented by Gro. Gorpon, and Lioyrp 
& Owens, and E. A. Nesbit, contra. 
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By the Court.—Lumpxiy, J., delivering the opinion. 


We think the circuit judge was right in making the 
remittitur the foundation of a judgment of affirmance in 
the court below. It showed two things—Ist, that the 
two judges, who alone presided in the case, disagreed ; 
and, 2dly, that the case was stricken from the docket. 
Pursuing, therefore, the practice hitherto adopted, both 
upon principle and authority, and acted upon in a num- 
ber of cases similarly situated, the circuit judge entered 
a judgment of affirmance in the court below. 

It is argued that in as much as no formal order was 
passed directing this case to be stricken from the docket, 
the entry on the minutes to that eftect was a clerical 
mistake, and should be corrected. To which it may be 
satisfactorily replied, that the minutes of the court con- 
taining this entry were read and approved by the court; and 
thus its official sanction was deliberately given to this 
entry. 

This being so, no principle is better settled of more 
universal application that no court can annul its own 
judgment for error of fact or of law, after the term at 
which it has been rendered.—12 Peters, 491; 3 Howard, 
418; 25 Wendell, 252; 14 Ala. 648; 15 ib. 802. By the 
constitution and organic law, this case had to be heard 
and determined at the last term, unless prevented by prov- 
idential cause. It was heard. The determination of the 
court was to strike it from its docket, not by accident, but 
with the understanding that the direction thus given to 
it would operate as an affirmance of the judgment below. 
It is too late to reach and reverse this action. 

The case of Burwell, Jordan et el. against Brigham, 
Kelly & Co., occupies the same position ; and consequently 
the motion to reinstate this case must be denied for the 
same reasons. 

For myself, I am free to say, that I put my judgment 








392 SUPREME COURT OF GEORGIA. 
. Hopkins, Allen & Co. vs. Cooper & Gilliland. 











in these eases upon broader grounds. . I hold in conform- 
ity with the practice in the House of Lords in England, 
when sitting as a court of errors in the last resort—with 
the court of errors, in New York, in South Carolina, in 
Virginia, and so far as I have examined, every other State 
in the confederacy, in the Supreme Court of the United 
States, and I believe every other court in the civilized 
world, (except where by positive enactment provision is 
made for a rehearing,) that a failure to reverse on account 
of a divided court is equivalent to a judgment of affirm- 
ance; and that there is nothing in the constitution or act 
of 1845 establishing this tribunal, to necessitate a contrary 
rule, when one of the three judges is absent from provi- 
dential cause, or disqualified from presiding on account 
of some personal disability, such as being a party—of kin- ; 
dred to the plaintiff or defendant, &e. 

If it be the good pleasure of the legislature to make 
provision for any or all of these cases, let it do so by 


statute. 
Judgment affirmed. 





HOPKINS, ALLEN & CO. vs. COOPER & GILL 
LAND. 


A representation, that a person may be safely credited, if it does not 
indicate, with reasonable certainty, the amount for which it will be 
safe to credit him, is too uncertain to give a right of action. 


Deceit, in Chatham Superior Court. Tried before 
Judge FLemine, at January Term, 1859. 


This was an action on the case by Hopkins, Allen & 
Cu. against Cooper & Gilliland, for falsely and fraudulent- 
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ly giving to one William H. Turner, of the firm of Pres- 
ton & Turner, a letter of credit, knowing that he was 
unworthy of credit, and by reason of which letter, plain- 
tiffs sold to said Turner & Preston a bill of goods amount- 
ing to about twelve hundred dollars, whereby they were 
damaged, Xe. 

At the trial, counsel for plaintiff, amongst other things, 
tendered in evidence the letter of credit written by de- 
fendants, referred to and set out in the declaration. The 
following is a copy thereof: 

SavannauH, March 8th, 1852. 
Messrs. ADAMS & HawrTuorn, 

Gents :—We have been called on by Wm. H. Turner, 
of the firm of Turner & Preston, of Thomasville, in this 
State, but formerly of this city, for a letter of reeommen- 
dation to your city. Wecan say for Mr. Turner that he 
owns property in this city, and he has a very good turn 
for business. He has located himself in Thomasville, and 
from all we can learn, has very flattering prospects before 
him, and from our personal kdowledge of him, make no 
doubt he will be successful in his undertaking. Should 
you be called on in his behalf, you will please state these 
facts for us, as he has no acquaintance in your city. 

Repectfully, Cooper & GILLILAND. 

Counsel for defendants objected to the admission in 
evidence of this letter, on the ground that, even if genu- 
ine, it was not sucha guaranty or letter of credit as would 
create any liability on the part of defendants for damages 
sustained by plaintiffs in selling goods to Turner, or to 
Turner & Preston. After argument, the court sustained 
the objection, and excluded the letter, and thereupon or- 
dered and directed a verdict. To which ruling and judg- 
ment plaintiffs excepted, and assigned the same as error. 


Norwoop, Witson & Lester, for plaintiffs in error. 


Lioyp & Owens, contra. 
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By the Court.—Brnninea, J., delivering the opinion. 


Was the court below right in excluding the letter from 
the jury? We think so. : 

It is not insisted by the plaintiffs’ counsel that this let- 
ter could make the writers of it liable for any amount 
whatever of goods that might be sold to Turner by the 
persons for whom it was intended. But where are we 
to draw the line? There is nothing in the letter to tell 
us; andif we go outside of the letter, we go into the region 
of mere speculation, where, on the same facts, one judge, 
one jury, would put the line here, another there. A rep- 
resentation of this sort, in order to give an action against 
the person making it, ought to carry within itself some- 
thing to indicate, with reasonable certainty, the amount 
for which it is intended to say, that the person in whose 
favor the representation is made, may be credited. How 
much does the representation mean to say that the man 
will be good for?’ The representation ought to have, on 
its face, something from which an answer to this question 
may, with reasonable certainty, be drawn. 

In Pasley vs. Freeman (3 Term R.) the representation 
said, that the man would be good for sixteen bags of coch- 
ineal. In Slade vs. Little, (20 Ga., 371,) this court acted 
on this view. There is nothing to the contrary of this 
view in the judgment in Bennet vs. Terrel. There the 
judgment was an aflirmance of the judgment of the court 
below ; and that was a judgment, in effect, that, unless the 
representation was fraudulent it was not actionable. 

We think, then, that the court was right in excluding 
this letter. 

I will repeat for myself, that I have seen nothing to 
change my opinion of Pasley vs. Freeman. On the con- 
trary, every day more and more convinces me that that 
case, and all similar cases, are mere evasions of the statute 
of frauds; and so, doubtless, thought the British parlia- 
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ment, for they soon provided for such cases astatute sim- 
jlar to the statute of frauds. See Savage vs. Jackson (19 
Ga., 305,) for my opinion on the question. 

Judgment affirmed. 





ALLEN vs. THE STATE OF GEORGIA. 


1. The case of a witness introduced to impeach another witness, forms 
no exception to the general rule against the asking of leading ques- 
tions. 

2. A request by defendant to charge that he was justified in shooting 
after prosecutor had attempted to shoot him, is objectionable, be- 
cause it assumes the fact that prosecutor had attempted to shoot 
him; and also because that fact alone, without its appearing for 
instance whether or not the prosecutor was continuing the combat, 
does not constitute a justification. 

3. Under an indictment for shooting at another, it is a very material 

matter whether or not the gun is loaded, and how loaded. 


Indictment for assault with intent to murder, and for 
shooting at another. In Burke Superior Court. Tried 
before Judge Hott, at May Term, 1858. 


Jesse J. Allen was indicted for an assault with intent 
to murder one Elijah A. Gordon. There was also a count 
“for shooting at another,” contrary to the statute in such 
cases made and provided. The case was tried before 
Judge Holt, at May Term, 1858, and the Jury returned a 
verdict of guilty, under the second count. The defend- 
ant moved for a new trial on eight grounds, three only of 
which were relied upon and insisted on before the Supe- 
rior Court, viz: 

1st. That the Court erred in permitting the Attorney 
General, after asking William Anderson, a witness for 
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defendant, whether or not he had made certain state- 
ments, relative to the case, to Ephraim Ponder, at two 
several places and times designated, to introduce said 
Ponder as a witness to impeach Anderson, and to read to 
Ponder, from a paper held in his hands, the statements 
denied by Anderson, and to ask him, Ponder, whether or 
not Anderson had, at the times and places named, made 
such statements to witness—counsel for defendant ob- 
jecting to this mode of interrogation, as leading and ille- 
gal, and insisted that the Attorney General should ask 
the witness whether or not Anderson, at the times and 
places designated, had made any and what statements to 
him relative to the case, or to the like effect. 

2d. That the Court erred in refusing to charge the 
Jury, when requested by defendant’s counsel in writing, 
“that if the constable was acting de facto or de jure, the 
defendant was justified in shooting, after the attempt of 
that constable to discharge a rifle at defendant, by snap- 
ping it three or four times before resistance by de- 
fendant.”’ 

3. That the Court erred in charging the Jury, that 
under the second count in the indictment, (viz: for shoot- 
ing at prosecutor,) it was perfectly immaterial, regarding 
defendant’s guilt, whether the pistol discharged by him 
was loaded with ball or shot, or not. 

The Court refused the motion for a new trial, to which 
decision counsel for defendant excepted, and assigns the 
same as error. 


JENKINS, represented by Jno. K. Jackson and A. H. H. 
Dawson, for plaintiff in error. 


Attorney General McLaws, contra. 


By the Court—Stepuens, J., delivering the opinion. 


1. The questions put to the impeaching witness in this 
ease were excessively leading, and we think, for that rea- 
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gon, were irregular and improper. There can be no good 
reason for relaxing in favor of an impeaching witness the 
general rule against the asking of leading questions. This 
is a case where it devolves upon the Jury to weigh testi- 
mony in a peculiar sense, and it is, therefore, important 
that the witness should first be left to exhaust his mem- 
ory on the subject, without the aid of leading, in order 
that the Jury may see how far he speaks from his own 
memory, and how far from suggestion. This is an im- 
portant test in weighing the value of testimony. 

2. The charge requested by defendant, that he was jus- 
tified in shooting at the prosecutor after the prosecutor 
had attempted to shoot him, is wrong in two respects. 
It assumes that the prosecutor had attempted to shoot 
him, a fact which was contested in the case, and should 
haye been submitted to the Jury. But it also states the 
law erroneously. It does not follow that the defendant 
was justified merely because he shot after the prosecutor 
had attempted to shoot him. The prosecutor might have 
abandoned the combat, and then the defendant clearly 
would not have been justified in shooting. To constitute 
a justification, something more must appear than the sin- 
gle fact that the defendant did not shoot until an attempt 
had been first made to shoot him. 

3. We think it is a most material matter whether the 
gun is loaded or not, and how loaded, under an indict- 
ment for shooting at another, contrary to the act of 1856. 
To shoot at implies an aim, and intent to hit, and there- 
fore the nature ot the load is important in judging of 
this intent. If the character of the load at a distance, as, 
for instance, a mere powder gun at twenty yards distance, 
renders it impossible that the load could take effect, a 
reasonable man could not be presumed to intend that con- 
sequence. So the nature of the load is an important mat- 
ter in enabling the Jury to judge whether the defendant 
merely shoots or shoots at—whether he has or has not an 
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intent to hit. This we are satisfied is the sound con. 
struction of thisact. And for myself, I do not hesitate 
to say that the act is one which ought to be most strictly 
construed against the prosecution, and most liberally in 
favor of the accused. So far from its being a salutary 
law, as pronounced by the Court below, I regard it asa 
very hard law, and as involving absurd consequences, 
The only justification it allows is self defence, which pro- 
perly cannot include more than defence of life and person, 
Now, there are many cases under our law where a man 
may kill another not in self-defence, as in defence of habi- 
tation, and in some cases in defence of property. In these 
eases he kills and is justified, but if he shoots and misses, he 
incurs the penalty of this act, according to its strict terms, 
The penalty falls not on him who shoots and kills, but on 
him who shoots and misses. Its penalty, therefore, seems 
to be leveled at bad shooting, and yet no such thing can be 
presumed to have entered into the intention of the Legis- 
lature. This is enough to show that the act is one which 
calls loudly for the enforcement of that rule which in 
penal laws construes strictly against the prosecution, and 
liberally in favor of the accused. 
Judgment reversed. 





THE SOUTH CAROLINA RAIL ROAD COMPANY 
vs. MOORE & PHILPOT. 


1. There is a case pending in court between A and B. By arule of 
the court it is referred to arbitrators, with the stipulation that no 
appeal shall lie therefrom to any court, “except for fraud, accident 


or mistake ;” with the further provision, that the arbitrators be 
guided by the rules laid down for the regulation of arbitrations in 
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the act of March 5th, 1856.” Subsequenjly, the parties enter into 
an agreement out of court, submitting other matters, as well as those 
embraced in the suit, to arbitrators. The submission recites the 
rule of court and then declares that the arbitrators “ shall be subject 
to the terms and provisions of the act of 1856 and the rule of refer- 
ence which had been taken by the court in the case stated. Held, 
That either party was at liberty to except to the award “ for fraud, 
accident or mistake, “according to the rule of reference,” “and that 
the parties were not restricted to the right of objecting to the award 
merely on the ground of “ fraud and corruption” in the arbitrators, 
according to the 15th and 16th section of the act of 1856, and that 
the reference to that act in the rule and the submission was only to 
make ita guide tothe arbitrators in the mode of conducting the 
proceeding. 

2. An arbitrator cannot impeach his award eight days after it has been 
signed by him and soon after it has been published to the parties. 

3. The erection of a bridge across a navigable stream, so low as to ob- 
struct the passage of boats, is a public nuisance. 

A pubiic nuisance is the subject of indictment ; not of uction. 

If, by a public nuisance, a party suffer particular damage, an action 
lies. 

For any obstruction to the public highway, ora navigable stream, 
which is a public nuisance, though such obstructs the plaintiff’s 
business, an action on the case cannot be maintained by the party 
so obstructed, unless under special circumstances ; the only remedy 
being by indictment. 

4, Ifan arbitrator act manifestly against law, and the error appear on 
the face of the award, the court will set aside the award. 

A submission to arbitrators, provided amongst other things that out 
of the amount found for the plaintiffs, their counsel’s fees should be 
deducted, and by the award made payable by the defendants, di- 
rectly to the attorneys. Anaward was made making said provision. 
Held, That the counsel of plaintiffs were not necessary party to 
the motion to set aside the award; nor to the writ of error sued out 
to reverse the judgment of the court made upon the award. 


Award, in Richmond Superior Court. Decision by 
Juge Hout, at November Term, 1858. 


This was originally an action on the case brought by 
John A. Moore and Thomas N. Philpot, owners of cer- 
tain steamboats on the Savannah River, against the South 
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Carolina Railroad Company, to recover damages, alleged 
to have been sustained by plaintiffs, by the erection of a 
railroad bridge across the Savannah river, opposite the 
city of Augusta, by the defendant, whereby the navigation 
of said river was obstructed, and plaintiffs, as steamboat 
owners, injured and damaged to the amount of ten thou. 
sand dollars. 

The declaration and pleas are as follows, viz: 

State of Georgia, 

Richmond County. } 

To the Honorable the Superior Court of said County: 

The petition of John A. Moore and Thomas N. Phil. 
pot, respectfully sheweth: That the South Carolina Rail- 
road Company, a corporation which has extended the 
track of its road from the State of South Carolina into 
the City of Augusta, in the County and State aforesaid, 
where it is doing business, has greatly damaged your 
petitioners :— 

For that heretofore, to-wit: on the fifteenth day of 
March, in the year of our Lord eighteen hundred and fifty- 
three, your petitioners were, and ever since have been 
common carriers by steamboats on the Savannah river, a 
navigable stream of said State of Georgia, between the 
mouth of Hawk’s gully (above the said City of Augusta,) 
and the City of Savannah, in the said State of Geor- 
gia, and by right ought to have had, and still of right 
ought to have the use of the said navigable communica- 
tion for the carriage of goods, wares and merchandise in 
their said boats in, upon and along said river between the 
places aforesaid. And whereas, before and at the time of 
the cornmitting of the grievances hereinafter mentioned, 
the steamboat Fashion, owned by your petitioners, common 
carriers as aforesaid, was proceeding in, upon and along 
said river, with divers goods, wares and merchandise, 
therein to be carried and conveyed therein from Augusta, 
aforesaid, to Savannah aforesaid. Yet the said South 
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Carolina Railroad Company well knowing the premises, 
but contriving and intending to injure your petitioners in 
this respect, and to deprive them of the use and benefit of 
the said navigable stream, and to put them to great trouble, 
inconvenience and expense, whilst the said boat and the 
goods, wares and merchandise therein were so proceeding 
in, upon and along said river, to-wit, on the day and year 
aforesaid, and in the county aforesaid, and on divers other 
days and times between that day and the filing of this 
petition, by reason of a bridge unlawfully and improperly 
constructed by it over and across the said river, wrong- 
fully, unjustly, and unlawfully obstructed said stream, 
and thereby stopped, prevented and hindered the said 
boat of your petitioners, laden as aforesaid, from proceed- 
ing in, upon and along the said river for a long space of 
time, to-wit, for the space of ten days, from the day and 
year aforesaid, and for the same length of time at each 
subsequent voyage between the places aforesaid, whereby 
your petitioners were not only deprived of the use, benefit 
and enjoyment of their said boat, but of all the benefit, 
profits and advantages which they might otherwise and 
would have made by the use and employment of the said 
boat, in the carriage and conveyance of goods, wares and 
merchandise in, and upon, and along the said river: All 
of which is to the damage of your petitioners ten thousand 
dollars. 
Pleas: 

And now come the defendants, by their attornies, and 
defend the wrong and injury, when, &c., and for answer 
siy they are not guilty of the supposed grievances laid to 
their charge in the plaintiffs’ petition in manner and form 
as said plaintiffs have therein complained against them, 
and of this they put themselves upon the country. And 
for further plea in this behalf, they say that their railroad 
bridge across the Savannah river, at and opposite the City 
of Augusta, was lawfully erected and is now maintained 

26 
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under and by virtue of a contract entered into the 10th 
day of August, 1852, between them as parties of the one 
‘ part, and the City Council of Augusta and the Trustees 
of the Academy of Richmond County, of the other part, 
which the said parties thereto were by competent author. 
ity fully empowered to make, and of this they put them- 
selves upon the country. 

And for further plea in this behalf, these defendants 
say, that if the said plaintiffs had sustained any damage 
whatever, in any way connected with the existence of 
their said railroad bridge, such damage has, without any 
wrongful act or default on the part of these defendants, 
resulted either from providential cause, or from the bad 
management, unskillfulness, or negligence of the said 
plaintiffs, their agents or servants, and of this they put 
themselves upon the country. 

Henry If. Cummine, Defendants’ Atty. 

Upon the trial at common law, the jury found for the 
plaintiffs two thousand dollars, from which verdict de- 
fendants appealed. After the trial at common law, the 
following amendment of the declaration was made, by 
order of the court, viz: 


Amendment by order of Cvurt. 


And nov‘your petitioners further show, that being 
common cafriers, as aforesaid, possessed of the steam- 
boat aforesaid, at and between the fifteenth day of 
March, eighteen hundred and fifty-three, and the filing of 
this petition, and after the detention, delay and damage 
above set forth, occasioned by the construction of the said 
bridge by the said South Carolina Railroad Company, at 
a grade lower than the Augusta bridge, and without a 
draw, your petitioners found the risk, hazard and injury 
resulting from the act of taking their said boat above the 
said railroad bridge, so great, that they were obliged and 
compelled to abandon the attempt to make such passage, 
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as they were at any time liable to be detained with their 
said boat many days above said bridge, by a sudden fall 
of the river, and to cease taking freight from and carrying 
the same to the wharves above said bridge, and thereafter 
to load and unload their said boat at a point below the 
Augusta bridge, remote from the centre of business, in 
said City of Augusta, and especially distant from the 
places of business of many of the largest merchants in the 
city, who have been the patrons and customers of said 
boat, at a point to reach which drayage, labor and time 
were much increased, so that other carriers having boats 
differently constructed, with tow-boats and barges, and 
lighters that could pass said bridge in any stage of water : 
Your petitioners’ boat having been built upon principles 
which gave her light draught, and with special reference 
to the state of the stream and the Augusta bridge, and 
thus to dispense with the expense of lighters, &.; were 
enabled to take from your petitioners and monopolize the 
business derived previously by your petitioners’ said boat 
from the above sources, and that this more especially as 
the accommodations for wharfage, below said bridge, were 
not suited to the trade, and did not afford proper facili- 
ties, and as the access by drays in some states of the 
weather was very difficult. 

By means of all which premises, your petitioners lost 
the business of carrying freight for many of their former 
customers, lost much valuable time, and many trips up 
and down said river, and were put to other and greater 
expense. All which wrongs and injuries, as well as in 
the delay and detention of your petitioners’ boat, first 
above set forth, as in the loss to your petitioners of many 
trips by their boat (carrying freight), and of divers large 
quantities of .freight withdrawn from said boat, as afore- 
said, were caused by the unlawful conduct of said detend- 
ant, in erecting said bridge over said river, several feet 
lower than the Augusta bridge. And by all of which 
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your petitioners have been endamaged in the sum of 
thirty thousand dollars. Wherefore, they file this, their 
petition, plainly, tully, and distinctly setting forth their 
eause of action, Ke. 

Wherefore, your petititioners bring suit and pray pro- 
eess, requiring the said South Carolina Railroad Company 
to be and appear at the Superior Court next to be heldin 
and for said county, then and there to answer your peti- 
tioners in an action of trespass on the case. 

A. J. & T. W. Mitter, PIff’s Attys. 

At May Term, 1858, the case still pending on appeal, 
the following rule of reference to arbitration was taken 
and passed by the court, viz: 

Joun A. Moore and 
Tuomas N. Pai.ror, 
vs. ; Case on Appeal. 
Tue Sovrn Canorina Rait- 
ROAD CoMPANY. 
Tue Union STEAMBOAT ad | 
vs. 
THE SAME. J 

The parties having agreed to refer the above cases to 
arbitration, it is on motion ordered, that the matters in 
issue in the same, be referred to the arbitrament and 
award of such persons as may be selected by the parties, 
one of the arbitrators to be selected by the plaintiffs in 
the cases, another by the defendant, and these two to 
select a third, who shall be satisfactory to the parties, 
their assent to be signified in writing, and the award of 
said arbitrators shall be final and conclusive between the 
parties, no appeal to any court lying therefrom, except 
for fraud, accident or mistake. 

It is further ordered, that the said award be returned to 
this court, and be made the judgment of the court, in the 


above cases. 
It is further ordered, that the parties have leave to be 
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represented by their counsel befure said arbitrators, and 
that the latter be guided by the rules laid down for the 
regulation of arbitrations in the act of Mareh 5th, 1856. 
Afterwards, on the 11th June, 1858, the parties entered 
into the following further agreement and submission, viz: 
Georgia, Whereas, John A. Moore and 
‘Richmond County, aca N. Philpot, owners of the 
Fashion Line of Steamboats, engaged in the transportation 
of freight upon the Savannah river, between the cities of 
Savannah and Augusta, on the fifth day of June, 1855, 
commenced their action against the South Carolina Rail- 
road Company, alleging damage for and on account of 
losses and injuries and damage sustained by them by 
reason of the detention and delay of said boats, and by 
reason of the risk and hazard which (as they say) prevent- 
ed said boats from passing above the bridge constructed 
over said river by said company, for a period of time 
between the 15th day of April, 1853, and the filing of 
their petition, to-wit, on the day and year aforesaid, and 
whereas, an order of the Superior Court, of said county, 
in which said action was commenced, and is now pending, 
has been taken, referring the matters in issue between the 
said parties, to arbitration under the provisions of the act 
of March 5th, 1856; and whereas, the said John A. and 
Thomas N., are claiming damages from the said Railroad 
Company for and on account of similar wrongs and 
injuries sustained by them, as they allege, since the 5th 
day of June, 1855, to the date of the award to be ren- 
dered, as proprietors of the said line of steamboats, from 
similar causes, viz, from the detention and delay of their 
boats, the “Fashion,” “Fashion No. 2,” “ Atlanta,” 
“Talamico,” “ Columbia,” and the “ Amazon,” engaged 
in the transportation of freight between the ports of said 
cities, together with the injuries resulting from the diffi- 
culty and hazard of said boats passing above the bridge 
erected as aforesaid, by said company over the Savannah 
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river; the said railroad bridge having been constructed by 
the said company for the passage of ‘trains on their rail- 
road over the same, and maintained for this purpose ; and 
whereas, the said parties in interest are desirous of deter- 
mining and preventing litigation in relation to said mat- 
ters in issue between them, and that justice should be 
done in the premises; therefore, they do now agree, the 
said the South Carolina Railroad Company, acting by its 
President John Caldwell, to submit all of the above matters _ 
to arbitration, subject to the terms and provisions of the 
said act af the General Assembly of the State of Georgia, 
and the rule of reference which has been taken in the 
case stated, leaving the arbitrators to decide the amount 
to be recovered of said company (if any), and all questions 
relating thereto; and for this purpose the parties have 
chosen Lambeth Hopkins, Esq., and Joseph Milligan as 
their arbitrators, and these two have made choice of James 
Hope, Esq., as a third arbitrator, and it is agreed that 
they shall proceed at once, and without delay, to hear the 
witnesses, and decide and adjudicate the said matters in 
issue, between the parties, and the award of the said arbi- 
trators or a majority of them, shall be binding and obli- 
gatory upon all of the said parties in the premises, and 
shall be made in duplicate for the parties, and the original 
award shall be furnished to the next Superior Court of 
said county, to be made the judgment of said court, and 
entered on its minutes, as by the said act of March Sth, 
1856, prescribed and required. 

And it is further mutually agreed, that at the time 
when said award shall be made, the said John A. Moore 
and Thomas N. Philpot, shall execute full and complete 
discharges of the said South Carolina Railroad Company 
(if it be desired) from all claims and demands whatsoever, 
for the time embraced in the above submission, which 
discharge may be annexed to said award before the same 
is delivered to the parties, and the South Carolina Rail- 
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road Company agrees to pay the amount found against 
them, to the order of the said John A. Moore and Thomas 
N. Philpot, except the amount of counsel fees due by the 
said John A. and Thomas N. for and on account of the 
premises ; which amount, by understanding with the par- 
ties, upon notification given by the said counsel to said 
company, as to the sum thereof, shall be paid to the said 
counsel in person, and that the costs of the case shall be 
paid according as the said arbitrators may tax the same, 
either by the one or the other party, or by both. 

Witness our hands and seals, this the eleventh day of 
June, in the year eighteen hundred and fifty-eight, the 
erasure of the word damages being made before signing, 
in the tenth line from top of first page, the interlineation 
of the words “since the 5th day of June, 1855, to the 
date of the award to be rendered,” in the 29th line from 
top of said page, being then also made, the erasures in 
the 9th, 10th, and 11th lines: of second page, the interlin- 
eation of the word “arbitrators” in the 28th from the top 
of same page, and the erasure in the last line of said page, 
also the interlineation of the words “when said award 
shall be made,” in the 16th line from top of 3d page. 

JOHN A. MOORE, [L.s.] 

THOS. N. PHILPOT, [..s.] 

JNO. CALDWELL,  [x.s.] 
Pres. So. Ca. R. R. Co. 


The following is the award made by the arbitrators un- 
der the foregoing rule and argument, viz: 


Joun A. Moore ) 
and 
Tuomas N. Puitpot, 
vs ( 
Tur Souta CaroLina Ral- 
ROAD COMPANY. J 
We, the undersigned, arbitrators chosen and selected 


by the parties to the foregoing submission, in the manner 
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therein set forth, having first given the parties legal notice 
of the time and place of meeting, and having first been 
sworn in the presence of the parties and of their counsel, 
according to the statute in such cases made and provided, 
met and heard the case submitted to us upon its merits: 
And we do award that “The South Carolina Railroad 
Company ” do pay tothe said John A. Moore and Thomas 
N. Philpot, for their damages, the sum of twenty-nine 
thousand nine hundred and ninety-two 70-100 dollars 
($29,992,77) less the amount of fees of the counsel of 
said John A. and Thomas N., and we award that the 
amount of such fees be paid by “The South Carolina 
Railroad Company,” directly to the counsel. We further 
award, that all the costs of the case pending in the Supe- 
rior Court of Richmond County, between the parties, be 
paid by the South Carolina Railroad Company, and that 
the compensation of the arbitrators, to-wit, the sum of 
one hundred and twenty dollars, be paid equally by the 
parties. 

We further award, that a compliance with this award 
on the part of “The South Carolina Railroad Company,” 
shall be and operate as a perpetual bar to any claim, or 
right of action by said John A. Moore and Thomas N. 
Philpot, against the South Carolina Railroad Company 
for any damage that they may have sustained, prior to 
the date of this award, by reason of the erection of the 
bridge across the Savannah river, by said company. 

In witness whereof, we have hereunto set our hands 
and seals, this seventh day of July, eighteen hundred and 
fifty-eight. 

LAMBETH HOPKINS, [1.s.] 
JOSEPH MILLIGAN, [z.s.] 
JAMES HOPE, [L.s.] 

Served a copy of the within award on Henry H. Cum- 
ming, Esq., one of the attorneys of the defendants, this 
day, July 8th, 1858. LAMBETH HOPKINS. 
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Served a copy of the within award on Millers & Jack- 

son, attorneys of the plaintiffs, this day, July 8th, 1858. 
LAMBETH HOPKINS. 

Plaintiffs, at November Term, 1858, moved that the 
said award be entered on the minutes of the court. his 
motion defendant resisted, and filed the following excep- 
tions and exhibits thereto, and moved that the said award 
be set aside and not made the judgment of the court, on 
the ground of mistake of the arbitrators in making their 
estimate of damages, viz: 

Ist. Said arbitrators allowed damages to the plaintiffs 
for possible prospective and speculative profits, which it 
was supposed said plaintiffs might have realized from their 
business, but for the erection of the bridge complained of 
in this action, which said profits on the hearing before 
said arbitrators these defendants by their counsel insisted 
were no legal ground for damages. 

2d. After allowing damages for such profits as aforesaid, 
said arbitrators made no deduction from their estimate 
of damages on account of the profits actually realized by 
the plaintiffs, during the period when the injury sued for 
was alleged to have accrued. 

And these defendants annex to these exceptions, by 
way of exhibit, to which they pray leave to refer, as pareel 
hereof, copies of communications addressed by one of said 
arbitrators to his associates, and duly furnished by him to 


the parties in the case or their counsel, the facts stated in 


which are verified by the affidavit ofsaid arbitrator. 

And these defendants pray the court, to call before it 
all of such arbitrators and examine them touching the 
premises. 

And these defendants further except to any judgment 
being rendered in behalf of the plaintiffs in said case; for 
that it appears on the face of the record, that the plain- 
tiffs have not and never had any sufficient cause of action 
against the defendants, but on the contrary said plaintiffs 
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in their said action claim damages for what by their own 
shewing is a public nuisance, for which no private action 
lies. 
All which matters, said defendants allege in arrest of 

any judgment for said plaintiffs. 

HENRY H. CUMMING, 

WM. T. GOULD, 

Attorneys for Def’ ts. 


(Exhibits.) 


Aveusta, July 15th, 1858. 
LaMBeETH Hopkins, Esq., Augusta: 


Dear Sir—Since our last interview, on Monday, in rela- 
tion to the award against the South Carolina Railroad 
Company, the doubts which I expressed to you, as enter- 
tained by myself, as to the correctness of that award, have 
been converted into a positive conviction that I was wrong. 

I allowed a considerable amount, as you may remem- 
ber, for prospective freight, and made the mistake of 
omitting to deduct a portion of the probable income that 
Mr. Moore’s boats had received in the prosecution of their 
trips for the two years after they commenced running to 
the Central wharf, as testified by Capt. Philpot, and sub- 
sequently below the bridge. 

As I have already stated to you, the doubts as to the 
correctness of allowing for prospective freight originated 
in my mind on last Friday evening, and I saw you the 
next morning in relation to that matter. 

Under these circumstances, my purpose is formally to 
make known my dissent from the award as it now stands. 
As to the best mode of doing this, Iam not yet deter- 
mined. I shall furnish the counsel of each party with a 
copy of this communication, in the course of this week. 
I may perhaps deem this all that is necessary on my part: 
If I should determine to do anything more, you shall be 
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notified ; and I would be obliged to you for any sugges- 
tions you may be pleased to make me on the subject. 
I am, dear sir, very truly, yours, : 
JOSEPH MILLIGAN. 
Georgia, Joseph Milligan being duly sworn, 
Richmond County. : eith, that the facts stated it the fore- 
going letter, as to the basis assumed by the arbitrators in 
the foregeing stated case, are true, and that a copy of 
said letter was communicated to the counsel for the plain- 
tiff within about a week of its date. 
JOSEPH MILLIGAN. 
Sworn to, and subscribed before me, Nov. 29th, 1858. 
Micn’t F. Borsciarr, Not. Pub. R. Co. 


(Copy-) 
Aveusta, July, 15, 1858. 
James Hops, Esq., Augusta: 

Dear Sir—TI called at your office several days ago to 
inform you, that I had serious doubts of the correctness of 
the principle I adopted in arriving at the amount awarded 
to Messrs. Moore and Philpot, against the South Carolina 
R. R. Company ; but was informed that you had gone to 
Nashville. These doubts have now given place to a con- 
vietion that I was wrong. 

I allowed, as you may remember, a considerable amount 
for prospective freights, and the mistake of omitting to 
deduct a part of the probable income that Mr. Moore’s 
boats had received in the prosecution of their trips for the 
two years after they commenced running to the Central 
wharf, as testified by Capt. Philpot, and subsequently 
below the bridge. The doubts as to the correctness of 
the principle I followed, in making the award, originated 
in my mind on Friday evening last, the 9th inst., whilst 
I was reviewing the several items which made up the 
aggregate. Having a painful sense of the consequence of 
my assent to it, I called on Mr. Hopkins the following 
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morning (Saturday,) and communieated to him my doubts. 
I also saw him on Monday ensuing and stated to him that 
my doubts had not been removed. Under these cireum- 
stances my purpose is formally to make known my dissent 
from the award, as it now stands. As to.the best mode 
of doing this, Iam not yet determined. I shall furnish 
the counsel of each party with a copy of this communica- 
tion this week. I may perhaps deem this all that is nee- 
essary on my part. If I should determine to do anything 
more, you shall be notified; and I would be obliged to 
you for any suggestion you may be pleased to make on 
the subject on your return. 
IT am, dear sir, very truly, yours, 


JOSEPH MILLIGAN. 


Georgia, Joseph Milligan being duly sworn, 
Richmond County. rece that the facts stated in the fore- 
going letter, as to the basis assumed by the arbitrators in 
the foregoing stated case, are true, and that a copy of said 
letter was cummunicated to the counsel for the plaintiffs, 
within about a week of its date. 
JOSEPH MILLIGAN. 
Sworn to, and subscribed before me, Nov. 29, 1858. 
Micu. F. Borscuarr, Not. Pub, R. C. Ga. 


The following judgment was pronounced by Judge 
Holt, on the foregoing motion and exceptions: 

The order to enter upon the minutes of the court this 
award, which has been made and returned in strict conform- 
ity tothe act under which the submission was made, is resist- 
ed on several grounds, which have been argued before the 
court. The two first may be resolved into one—* mistake of 
the arbitrators in making their estimate of damages.” Is 
mistake a good ground why the award should not be 
entered? Fraud, accident, and mistake, are common 
heads of equity, against which courts will grant relief. 
And in the rule of reference of the case between the par- 
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ties on appeal, the only exception that could be taken to 
the award to be made under the rule, was for fraud, acei- 
dent, or mistake, and such exception was expressly allowed. 
But when the submission of the 7th July, 1858, was 
entered into, the case of the parties, as therein stated, was 
brought strictly within the provisions of the act under 
which the submission was made. The 14th section of 
that act very {clearly points out the duty of the court, 
when the award is regularly returned, which is, that “said 
award shall be entered upon the minutes of the court.” 
The effect of such entry, and the only means of avoiding 
that effect, are plainly stated in that section and the fol- 
lowing. But whatever steps are taken against the award, 
must be taken after it has been received and entered upon 
the minutes of the court. For what cause an award may 
be attacked, and how set aside, is clearly stated in the 
15th and 16th sections of the act. Fraud and corruption 
of the arbitrators are the only causes allowed by the law; 
the courts cannot go beyohd the law and super-add mis- 
take. There is, however, another ground, on which coun- 
sel for defendants rely with much confidence: it is the 
want of any sufficient cause of action against the defend- 
ants, as is (say they) apparent on the face of the record ; 
and that “said plaintiffs in their said action claim dama- 
ges for what, by their own shewing, is only a public nuis- 
ance for which no private action lies.’ The court does 
not think the case of the plaintiffs is stated in this ground ; 
neither in the declaration, nor in the submission, are 
damages claimed by them for a public nuisance, but for 
private injuries arising from a public nuisance ; and there 
can be no doubt but that for such injuries an action would 
lie. But whether the claim of plaintiffs to damages were 
well or ill founded it is unimportant here to inquire. 
There were certainly matters of controversy, and of a very 
grave character, between the parties, which they chose to 
submit to arbitration, and an award being returned 
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against the defendants, they are not now to be heard in 
denial of plaintiffs’ right of action. If the transaction, 
which was the foundation of the controversy, was clearly 
illegal, gambling, for instance, and the submission was as 
to money won at cards, the award would. assuredly be 
rejected. Courts never lend their aid in such matters, 
But that is a case as unlike the one before us as two cases 
can be unlike. It is not unlawful to navigate the Savan- 
nah river in steamboats ; nor is it unlawful to build a bridge 
across the Savannah river, at Augusta, having license 
from the proper authorities. Both are lawful acts, and 
laudable too, if done in a lawful way. So to build as to 
obstruct the navigation of the river, is an unlawful aet, 
and wrongful to him who is injured thereby, for which 
wrong and injury the law gives redress in damages. To 
obtain such redress, the action was brought and the sub- 
mission made, and the award must be received and enter. 
ed on the minutes, and the defendant left to pursue the 
course prescribed for vacating ‘and setting it aside. The 
motion is allowed. 

To which decision the defendant excepts; and says that 
said superior court erred tlierein, in this: 

1. That under the rule of reference, and the submission 
of the case, either fraud, accident, or mistake, was ex- 
pressly allowed, as a ground of exception to any award; 
and therefore the defendants could not be restricted to 
exception for fraud or corruption only. 

2. That it was sufficiently shown to the court, by the 
affidavit of one of the arbitrators, that a mistake had 
been made in their award, Ist, in allowing damages for 
prospective profits, and 2d, in making no deduction from 
an estimate on that basis, on account of profits actually 
realized. 

3. That even if the above showing were not complete, 
so as to decide finally the rights of the parties under the 
motion, it was at least, sufficient ground for causing the 
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court to.stay any final judgment, till the arbitrators could 
be fully examined, and the fact of mistake proved or dis- 
poved. 

4, That on the face of the whole record, including the 
award, there was nothing on which judgment could be 
rendered for the plaintiffs ; for that, by their own showing, 
they had been damaged, only by the direct result of a 
public nuisance, to which all other persons were subjected, 
and no special and consequential damage to said plaintiffs 
was alleged. 


Wo. T. Goutp, and Jas. L. Petierv, for plaintiff in 
error. 


Mituers & Jackson, and E. StarNzs, contra. 
By the Court.—Lumpktn, J., delivering the opinion. 


1. The first question made in the record and discussed 
by counsel is, was this an arbitration under the rule of 
court, or under the act of 1856; or both? 

There was a case pending in court between these par- 
ties, and there was a rule of reference made of it by order 
of the court, with the consent of parties. Subsequently 
there was an agreement entered into out of court, to sub- 
mit, not only the matters embraced in the writ, but other 
matters in dispute not included therein, but germain to 
them. The agreement to submit provides distinctly, that 
the arbitration shall be subject to the rule of reference 
taken in the case, as well as to the terms and provisions 
of the act of 1856. 

Now, the rule of reference expressly declares, that the 
award may be excepted to for “fraud, accident, or mis- 
take.” And yet counsel for the defendants in error insist, 
and so the court decided, that in as much as the act of 
1856, authorizes an award to be excepted to only for fraud 
or corruption in the arbitrators, that the alleged mistake 
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in this award, is not examinable into. His Honor, the 
presiding judge, remarks—“ But when the submission of 
the 7th July, 1858,” (it should have been the 11th of June, 
1858,) “the case of the parties as therein stated, was 
brought strictly within the provisions of the act under 
which the submission was made ;” meaning the act of 
1856. Is this so? and is this conclusion drawn from the 
fact that the submission was subsequnt to the rule of 
reference? This inference would have been legitimate 
had the submission failed to adopt the rule of reference 
and the terms of the law had been repugnant. Butinstead 
of this, it recites the pending ofthe action between these 
parties, and the order of the court refering the matters 
in issue to arbitrators; and then stipulates, as we have 
already stated, that the arbitration shall be “subject to 
the rule of reference taken in the case.’”’ We confess we 
are anable to see how, under these circumstances, the 
rule of reference is superseded or abrogated by the sub- 
mission, although the former be prior in point of time. 

The most that can be said is, that the submission, from 
inadvertence, or some other cause, has presented two con- 
tradictory rules to control the arbitration and award. 
Upon what principle dre the defendants in error entitled 
to the full benefit of the 15th and 16th sections of the act 
of 1856; and to insist that the award can be attacked only 
for fraud and corruption according to the 15th; or fraud 
or corruption according to the 16th section of said act? 
May not the plaintiffs in error contend with equal plausi- 
bility and propriety that the award may be revised for 
“fraud, accident, or mistake,” according to the rule of 
reference? 

It is the duty of the court to harmonize, if possible, 
these apparently inconsistent stipulations in the submission 
so as to give effect to every part of it. The terms of the 
rule of reference itself, if carefully scrutinized, settle this 
difficulty conclusively. After providing that the award 
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of the arbitrators shall be final between the parties, no 
appeal to any court lying therefrom, “except for fraud, 
accident, or mistake,” it was further ordered, “that the 
parties have leave to be represented by their counsel before 
the arbitrators ; and that the latter be guided by the rules laid 
down for the regulation of arbitrators in the act of March 5th, 
1856.” 

Here we have a key to unlock the true intent of the 
parties, when they agreed in the submission that the arbi- 
tration shall be subject both to the terms of the act of 
1856 and of the rule of reference; they intended that the 
arbitrators should be guided in their proceedings by the 
act of 1856, examining the parties as witnesses, &c., but 
imposing no restriction upon the right of either to except 
to the award for “fraud, accident, or mistake.” This we 
hold to be the obvious and undoubted construction of the 
submission. : 

2. Was the alleged mistake inquirable into upon the 
disclosures made by Joseph Milligan, one of the arbitra- 
tors? Wedo not find it necessary to decide this point, 
under the further view which we have taken of this case. 
We will say, however, that we see serious objections 
against permitting an arbitrator to impeach his award, as 
well as a juror his verdict, long subsequent to the time 
when the finding has been rendered. The award in this 
ease, was signed the 7th day of July, 1858; the parties 
were furnished each with a copy on the 8th, and no com- 
plaint is made by the arbitrator until the 15th of that 
month. Jurors no doubt often become dissatisfied with 
their verdicts, and courts with their judgments, still they 
must stand as the law of the case. If the fact be as alleg- 
ed in Milligan’s letter, that the arbitrators awarded 
to the plaintiffs, a gross amount of possible profits and 
deducted nothing for the profits shown to have been actu- 
ally made, the law certainly would provide some way 

27 
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to enable’ the defendants to ascertain and correct an error 
so gross. 

8. This brings us to the last and main ground of objec, 
tion to the award, and that is the want of sufficient cause 
of action against the defendants, apparent on the face of 
the record. The plaintiffs in error maintain that the 
defendants in error claim in their declaration and by the 
submission damages for what, by their own showing, is 
only a public nuisance, for which no private action lies, 

There is no dispute that the general rule of Jaw is, that 
a private action will not lie for a public nuisance. It is 
the subject of indictment, not of action. The reason of 
the rule is, that it would create a multiplicity of actions; 
one being as well entitled to bring an action as another; 
and therefore, in cases of public nuisance, the remedy 
must be by indictment.—Co. Lit. 56 a.; Roll Abr. 88-110; 
Moor, 180; 2 Brownl, 147; Vaugh, 841; Cro. Eliz. 644; 
3 Mod. 294; Carth. 171; Salk, 15 Pl.; 3 Black. Com. 219; 
15 Geo. Rep. 61-62. The declaration and submission set 
out a public nuisance—the obstruction of a navigable 
river. 

To this general rule there is an exception; namely, that 
if by such a nuisance, the party suffered a particular dam- 
age, as if by stopping up the highway by logs, any horse 
throws him, by which he is hurt or wounded, an action 
lies. —Cro. Jac. 446; Keb. 849. Now the point at issue is, 
do the plaintiffs come within the exception ? 

In this, as in many other cases, where the general prin- 
ciple has been departed from by engrafting exceptions 
upon it, the line of demarcation frequently becomes too 
dim and attenuated to be distinctly visible or clearly stated. 
We have examined with some care the numerous prece- 
dents, English and American, upon this subject; and it 
is not quite satisfactory to myself to determine-on which 
side the weight of authority preponderates. There is, 
therefore, a want of entire confidence in the result at 
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which the court has arrived. The question has received 
various determinations, according to the circumstances 
of each case. 

In Pame vs. Patrick, Carth. 194, it was said by Lord 


Holt, that if a highway be so stopped, that a man is de- 


layed a little while on his journey by reason whereof, he 
is damnified or some important affair neglected, that it is 
not such a special damage for which an action on the 
case will lie; but that the ‘damage ought to be direct and 
not consequential as the loss of his horee or some corporal 
hurt in falling into a trench in the highway. 

I will not refer to the case of Herbert vs. Groves, 1 Esp. 
Rep. 148, decided by Lord Kenyon, and a strong ease in 
favor of the defendants. 1st, because the authority of 
that case has been greatly shaken; and 2dly, because it 
was adjudged since the Revolution, and consequently, not 
to be regarded here further than its intrinsic merit de- 
mands. 

The case of Chichester vs. Lethbridge, (Milbs. 71,) 
appears to be the last adjudged case in England on the 
subject prior to the Revolution; and is the leading case 
relied on to uphold the contrary doctrine. It is briefly 
this: The defendant obstructed the highway by a ditch 
or gate across the road, by means of which the plaintiff 
was obliged to go a longer and more difficult way, to and 
from his close ; “and the defendant opposed the plaintiff in 
attempting to remove the nuisance. It was held that an 
action well lay for special damages. 

I would remark respecting this case, these two particu- 
lars—Ist, the plaintiff had a special right to go to and 
from his close; and 2dly, the defendant in person with- 
stood and opposed him, and prevented him from remov- 
ing the obstruction, which by law, he might do. The 
conclusion to which the court has come is this: That so 
far as the case stated in the original declaration is con- 
cerned, if supported by proof, it is justified by some of 
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the cases to be found in the Books, to-wit, that the steam- 
boat Fashion, owned by the plaintiffs:as common carriers, 
was proceeding in and upon and along the Savannah 
river, with divers, goods, wares and merchandize, to be 
conveyed thereon from Augusta to Savannah; yet the 
8. C. R. R. Company, intending to injure the plaintiffs, 
and to deprive them of the use and benefit of said navi. 
gable stream, &c., whilst said boat was prooeeding upon 
said river, &c., by reason of a bridge unlawfully construet- 
ed across said stream, obstructed said boat, &c., and stop- 
ped it for a long space of time, viz: for the space of ten 
days, &c., whereby the plaintiffs were damaged ten thon- 
sand dollars. 

The truth of this averment is hardly conceivable ; still, 
as we are deciding the case upon the declaration, we must 
assume it to be true. The balance of the plaintiffs de- 
mand as set forth in the writ, and the submission, is not 
so stated as to entitle them to any recovery. I confess I 
cannot exclude from my mind the conviction, that from 
the very nature of the pleadings, it is apparent the grava- 
men of the plaintiffs’ claim, is for possible, prospective 
and speculative profits. "What then shall we do with the 
award? It is for the sum of $29,992 77. May we infer 
that the whole of this amount was allowed under that 
part of the declaration which we admit to be good? This 
we cannot do; for it is near $20,000 more than they 
claimed for that injury. They laid their damages under 
the original writ for only $10,000. Is it a case where we 
could pronounce a judgment setting aside the award, 
unless the plaintiffs would write off the $20,000 excess? 
This is a discretionary power which the courts may and 
frequently do exercise. But we are satisfied it would not 
meet out the full measure of justice in this case. The 
jury only found $2,000 under the original declaration, and 
the defendants appealed from that verdict. 

Upon the whole, we think it best to set aside the award 
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altogether, and remit the case back to be re-instated in 
the court below, to be tried under the first count, as 
restricted in this opinion, as to the damages resulting 
from the actual detention of the plaintiffs’ boat Fashion, 
when in a course of navigation from Augusta to Savan- 
nah, by reason of the erection of this structure. 

4, Has the court the power to review and set aside this 
award on account of the mistake in law, made by the 
arbitrators ? 

Here again there is a conflict of authority, because: the 
courts have not said and stood to it that awards might or 
might not be examined into on account of the misconcep- 
tion of the law by the arbitrators. Upon one point there 
isa good degree of unanimity, namely, that if the award 
be clearly against law, and that fact appears upon its face, 
the court will interfere.—See 18 C. L. R. 200, note a, and 
the cases there cited. 

That is the case. We decide the law of the case upon 
the face of the writ and the submission. Take the old 
example by way of illustration: A sues B for slander in 
charging him with stealing water from the town spring. 
The case is submitted to arbitrators; and they award 
damages to A. Would the courts suffer such an award 
to stand? Would they enforce it by a judgment? We 
apprehend not. This is that case, if we are right in our 
opinion of the law. . 

5. As to the preliminary motion to dismiss this writ of 
error, because the counsel for the defendants in error 
were not made parties to it, we hold that they were not 
necessary parties to this proceeding. They were not 
parties, either to the writ or the submission. It is true, 
that by agreement between the parties from the amount 
found for the plaintiffs was to be deducted the fees due 
their counsel, which were to be paid by the defendants 
directly to the attorneys. The rights of counsel do not 
arise until some sum is finally awarded to their clients. 
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And in that event there is no eontest between them and 
the plaintiffs in error. They have been served with notice 
and are actually representing this case in the only legiti- 
mate way in which they are entitled to be heard; and 
that is, as counsel to sustain the award made im favor of 


their clients. 
Judgment reversed, 





. EPPING vs. DEVANNY. 


J. D. leased to C. E. a lot in the city of Savannah, for the term of three 
years, at an annual rent of $800, “upon condition that the said J. D. 
should, on or before the Ist day of October next, have the main 
dwelling house and all the out-houses, (including servants’ rooms,) 
on said lot putin complete tenantable order and condition, and will, 
on or befofe the last mentioned day, have the garden lot, in front of 
said main dwelling house, properly laid out and inclosed with iron 
railing, it being understood and agreed that the payment of rent is not to 
commence until all the said work is finished, and it being optional with 
said C. E. to abandon and give up said lease, if the said work shall 
not be completed within three months after the said first day of Qc- 
tober next.” s 

It was further agreed between the parties, that “should the said C. E. 
be evicted frédm the premises during the lease, without fault on his 
part, that the reat should cease and determine; and further, that the 
payment of rent should also cease whenever the premises should 
become untenantable from fire or any other casualty, without the 
fault of the said C. E. 

Held, that under this contract no rent accrued until all the work was 
completed. 


Complaint for rent—in Chatham Superior Court. Tried 
before Judge FLEmine, at May Term, 1858. 


This was an action by John Devanny, administrator ot 
John Doyle, deceased, against Carl Epping, for the recov- 
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ery of rent for a house and lot in the city of Savannah, 
for the term of three years, at eight hundred dollars per 


annum. 
The facts of the case are fully set out in the bill of ex- 


ceptions, which was as follows: 

State of Georgia, Be it remembered, that in.a 
Chatham County. case pending in the Superior 
Court of Chatham county, in which John Devanny, ad- 
ministrator of John Doyle, deceased, was plaintiff, and 
Carl Epping was defendant, a special verdict was render- 
ed, on the twenty-ninth day of May, A. D., as follows: 

John Devanny, 


Adm’r of John re Chatham Superior Court. 


vs. 

Carl Epping. 

We, the Jury, find that on the 23d day of July, 1852, 
the following lease was executed between John Doyle, 
the intestate of the plaintiff, and the defendant : 

State of Georgia, \ This Indenture, made this 28d 
City of Savannah. day of July, in the year eighteen 
hundred and fifty-two, between John Doyle, of the city 
and State aforesaid, of the one part, and Carl Epping, of 
the same place, of the other part, Witnesseth, That the 
said John Doyle, for and in consideration of the yearly 
rents and covenants hereinafter mentioned, and reserved 
on the part and behalf of the said Carl Epping, his execu- 
tors and administrators and assigns, to be paid, kept and 
performed, hath demised, set and to farm let, and by these 
presents doth demise, set and to farm let unto the said 
Carl Epping, his executors, administrators and assigns, 
all that lot of ground situate, lying in the city of Savan- 
nah, bounded on the north by Harris street, on the east 
by Lincoln street, on the south by Macon street, and on 
the west fronting on Lafayette square, said lot being in 
Lafayette ward, opposite to the residence of Octavus Co- 
hen, Esquire. 

Together with all and singular the buildings, out-build- 
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ings, improvements, rights, privileges, members, premises 
and appurtenances thereunto belonging, or in anywise 
appertaining. 7 have and to hold the said lot of ground, 
and all and singular the houses, out-houses, improve- 
ments and premises hereby demised, with the appurte- 
nances, unto the said Carl Epping, his executors, admin- 
istrators and assigns, from the first day of October next 
ensuing the date hereof, for and during the term of three 
years next thence ensuing, and fully to be complete and 
ended; yielding and paying unto the said John Doyle, 
his executors and administrators, the yearly rent or sum 
of eight hundred dollars, in four equal quarterly payments 
of two hundred dollars each ; and the said Carl Epping, 
for himself, his heirs, executors and administrators, doth 
covenant, promise and agree to, and with the said John 
Doyle, his heirs, executors, administrators and assigns, 
that he, the said Carl Epping, his heirs, executors and 
administrators, or some of them, shall and will well and 
truly pay, or cause to be paid, unto the said John Doyle, 
his heirs, executors, administrators or assigns, the said 
yearly rent of eight hundred dollars, hereby reserved on 
the several days and times hereinbefore mentioned and 
appointed for the payment thereof, according to the true 
intent and meaning of these presents. 

Upon condition, nevertheless, that the said John Doyle, 
his executors, administrators or assigns, shall, on or be- 
fore the said first day of October next, have the main 
dwelling house and all the out-houses (including servants’ 
_ Tooms) on said lot put in complete tenantable order and 
condition, and will, on or before the said last mentioned 
day, have the garden-lot, in front of said main dwelling 
house, properly laid out and enclosed with iron railing, it 
being understood and agreed that the payment of rent is 
not to commence until all the said work shall be finished; 
and it being optional with the said Carl Epping, his heirs, 
executors, administrators or assigns, to abandon and give 
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up this lease, if the said work shall not be completed 
within three months after the said first day of October 
next. 

And it is further covenanted and agreed, by and be- 
tween the parties.to these presents, that in case of the 
eviction or ouster of the said Carl Epping, his heirs, ex- 
ecutors, administrators or assigns, from the said lot and 
premises, or any part thereof, during the said term of 
three years, without the fault of him or them, then and 
from thence the said rent shall cease and determine; and 
further, that the payment of rent shall also cease when- 
ever the said premises shall become untenantable (during 
the said term) from fire, or tempest, or any. casualty be- 
yond the control and without the fault of the said Carl 
Epping, his heirs, executors, administrators or assigns ; 
and the said John Doyle for himself, his heirs, executors, 
administrators and assigns, doth covenant, promise, grant, 
and agree to, and with the said Carl Epping, his execu- 
tors, administrators and assigns, by these presents, to do 
and perform all and singular the covenants and things on 
his, the said John Doyle’s part and behalf, to be done and 
performed as hereinbefore stated; and further, that he 


‘and they will, during the term aforesaid, suffer and per- 


mit the said Carl Epping, his executors, administrators 
and assigns, peaceably to have, hold, use, occupy and en- 
joy the said premises, without the eviction, hindrance or 
molestation of any person whatsoever, on the regular 
payment of rent as aforesaid, during the said term, by the 
said Carl Epping, his heirs, executors, administrators or 
assigns. 
In witness whereof, the said parties have hereto set 
their hands and seals, the day and year first above written. 
JOHN DOYLE, [L.s.] 
Witness: CARL EPPING, [1.8.] 
JAMES JOHNSTON, 
J. N. IluprwatcxeEr. \ 
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And we further find that the defendant occupied the 
premises during the term therein specified, but that the 
said John Doyle did not have the main dwelling house 
and all the out-houses, including servants’ rooms on said 
lot, put in complete tenantable order and condition, nor 
have the garden lot in front of said main dwelling house 
properly laid out and enclosed with iron railing, until the 
14th day of January, 1854. And we find that the de 
fendant has made the payments and advances claimed in 
the schedule to his plea attached. Upon this state of 
facts, if the Court should be of opinion that the rent did 
not commence to run until the 14th day of January, 1854, 
when all the conditions were complied with, we find for 
the defendant, with costs of suit ; but if the Court should — 
be of the opinion that the suspension of the rent, though 
the conditions were not complied with, was limited to the 
three months specified in the lease, after which it was 
optional with the defendant to give up the house, then 
we find for the plaintiff the sum of five hundred and 
ninety-eight 22-100 dollars, with interest from the 14th 
day of January, 1854, and costs of suit ; and judgment to 
be entered by either party as of this term. 

W. H. DAVIS, Foreman. 

29th May, 1858. 

The above to be argued before the Judge, upon five 
days’ notice by either party, with leave to allow either 
party to carry the case to the Supreme Court. 

And afterwards, to-wit: on the day of December, 
A. D. 1858, after hearing argument at Chambers, upon 
the points submitted, by said Special Verdict, to the Hon- 
orable William B. Fleming, Judge of the Superior Courts 
of the Eastern District of Georgia, His Honor rendered 
and filed his decision in writing, in the following words 
and figures : 

Decision of Judge FLemrne : 

The question presented for my decision, and which is 
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made by the special verdict, is: From what time does 
rent commence under the terms and stipulations of the 


lease ? 
This question arises upon the following elause in the 


lease : 

“Upon condition, nevertheless, that the said John 
Doyle, his executors, administrators or assigns, shall, on 
or before the said first day of October next, have the main 
dwelling house and all the out-houses (including servants’ 
rooms) on said lot put in complete tenantable order and 
condition, and will, on or before the said last mentioned 
day, have the garden lot in front of said main dwelling 
house properly laid out and enclosed with iron railing ; it 


being understood and agreed that the payment of rent is not to 


commence until all the said work shall be finished ; and it being 
optional with the said Carl Epping, his heirs, executors, admin- 
istrators or assigns, to abandon and give up this lease, if the 
said work shall not be completed within three months after the 
said first day of October next.” 

The maxims for the exposition of contracts are simple 
and consistent, and well calculated to effect their sole ob- 
ject, namely, to do justice to the parties by enforcing a 
performance of their agreement according to the sense in 
which they mutually understood it at the time it was 
made.—Chitty, Jun’r, 19. 

To ascertain the sense in which the parties mutually 
understood the contract at the time it was made, “the 
construction must be upon the entire instrument, and not 
merely upon disjointed parts. It is a part of*the same rule, 
that every portion of an agreement shall, if possible, be 
brought forward in collecting the intention of the parties.” 
Let us apply these principles to the contract before me. 
The contract must be construed so as to do justice to the 
parties. How is this justice to be done? By enforcing 
the agreewent according to the sense in which the parties 
mutually understood it. How shall we arrive at their 
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understanding of the agreement? By bringing forward 
every portion of the agreement and construing the entire 
imstrument, and not confining ourselves to disjointed paris, 
In this lease, it is stipulated that the premises shall be 
in complete tenantable order and condition on or before 
the first of October (then next), and that rent is not to be 
paid until the work is finished ; but it is also stipulated 
that if the work is not finished within three months after 
the said first day of October, it shall be optional with 
Carl Epping to abandon and give up the lease. Accord. 
ing to one of the rules laid down, these stipulations must 
be construed dogether, if we would ascertain the intention 
of the parties. Taking them together, what was the un. 
derstanding of the parties ? 
The understanding and intention of the parties, it seems 
to me, was this: 1st. That the work was to be finished 
by the first of October. 2d, If not finished by the first of 
October, rent was not to commence at that time; but if 
finished within three months from that time, rent was to 
commence from the time it was finished. 3d, If not fin- 
ished within three months from that time, it was to be 
optional with Epping to abandon and give up the lease, 
which is the same thing as leaving it optional with him 
whether he will occupy under the lease, although the work 
be unfinished. If he occupies, he must occupy under the 
lease. He may not abandon the-lease as to his own cove- 
nants in it, and adhere to it as to the covenants of Doyle. 
His covenant is to pay rent, and it is only by performing 
his own covenants that he is in a position to assert his claim 
for damages against Doyle for not performing his. Will 
it be said that his covenant in the lease is to pay rent when . 
the work is finished ? This would be to construe the whole 
instrument, by giving it a meaning which is true only of a 
disjointed part of it. Take the whole together, and the 
construction I have given, it seems to me, is the true one. 
That construction may be generally stated thus: If the 
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work is finished within three months from the first of Oc- 
tober, Epping is bound to pay rent from the time it is 
finished, whether he occupies or not. If it is not finished 
within three months from the first of October, it is op- 
tional with him whether he pays rent—that fact depend- 
ing upon the exercise of the option given him in the lease 
to abandon it or occupy under it. 

It is therefore ordered, That judgment be entered upon 
the verdict for the plaintiff, for the sum therein specified, 
and as required by said special verdict. - 

W. B. FLEMING, Judge E. D., Geo. 

Whereupon, counsel for the defendant tender this, the 
said defendant’s bill of exceptions, and say— 

1st, That the said Judge erred in the construction of 
the said lease, referred to in his decision. 

2d, That said Judge-erred in ordering that judgment 
be entered up for the plaintiff for the amount named in 
said special verdict. 


Harpen & Lawton, for plaintiff in error. 


Lioyp & Owens, contra. 
By the Court—Ltmrxiy, J., delivering the opinion. 


The only question in this case is, can a person protect 
himself by a special contract ? 

It is axiomatic that the intention of parties to a con- 
tract clearly expressed, is the law ofthe contract. Modus 
et conventio vincuret legem. Brown’s Legal Maxims, 538.— 
Chitty on Contracts, 87. Here it was not only the ex- 
pressed intention of the parties, that rent was not to be 
paid until the premises were finished, but the completion 
of the work was made a condition precedent to the right to 
demand rent, and therefore no rent was due, or could be 
recovered, until performance of the condition was shown. 
3 Vermont Rep., 339. 














































430 SUPREME COURT OF GEORGIA. 


Epping vs. Devanny. 





————., 








The liability to pay rent was not only “upon condition” 
that the house should be “put in complete tenantable 
order and condition,” but it was expressly ‘understood 
and agreed that the payment of rent is not to commence 
until the said work shall be finished.” Now, if the agree. 
ment to finish the work and to pay rent were mere cove. 
nants, as distinguishable from conditions, still the cove. 
nant to pay is dependent upon the covenant to finish— 
1 Peter’s Rep., 455. 

It is contended that Epping is bound to pay the rent, 
because he did not give up the premises at the end of the 
first three months. This is non sequitur. 

1st, Because the option to abandon and give up the 
lease, provided the work was not completed at the end 
of three months, was personal to Epping, and: in no way 
affected the condition, which the lessor imposed on him- 
self to finish the work; and, 

2d, Because the option to give up the lease only gave 
the lessee power to give up or surrender an estate—a term 
of years—so as not to be liable for rent at all, though the 
work should be finished at some subsequent period ; and 
that option having been inserted for his benefit, its non- 
exercise cannot surely put him in a worse condition than 
he was before. To save himself from the payment of 
any rent, he must have given up his term; but it does not 
thence follow that rent is due before the work is finished. 

Suppose the agreement in this case did not make the 
completion of the work a condition precedent to the pay- 
ment of rent; and suppose, moreover, that the covenant 
. to pay was not dependent upon the covenant to finish, 
and that each party were to sue the other for a breach of 
his covenant, it is not pretended that Doyle could recover 
of Epping more than the amount of rent which he stipu- 
lated to pay. Indeed, counsel do not claim that Epping 
should be made chargeable for the full consideration for 
unfinished premises. Would not Epping be éntitled to 
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recover the full amount of rent which he agreed to give 
tor finished premises, as stipulated damages? In this view 
of the case, we think it clear for the plaintiff in error. 

The only trouble the Court has had in interpreting this 
contract, is one not insisted upon by counsel, and it is 
this: What is meant by the words “that the payment of 
rent is not to commence until all the said work shall be 
finished?’ Was it the understanding of the parties that 
no rent was to accrue till then, or only that the payment 
was suspended? Upon the construction of the language 
used, taken by itself, we should hold that the former was 
the true intent of the instrument ; but by reference to sim- 
ilar phraseology in the latter part of the lease, all doubts 
are removed upon the subject. It was agreed between 
the parties, that in case of eviction or ouster of the lessee, 
without fault on his part, “then and from thence the said 
rent shall cease and determine.” And again, and im- 
mediately after, itis provided further “that the payment 
of rent shall also cease whenever said premises shall be- 
come untenantable,” thus showing that “rent’’ itsélf, and 
“the payment of rent’? are employed in the contract as 
convertible terms. 

Our conclusion, therefore, and judgment, is, that no 
rent accrued, or was owing under this contract, until the 


premises were completed. 
| Judgment reversed. 





COLE vs. REILLY & McMAHON. 


A replevying bond in attachment, conditioned that the defendant shall 
appear, and abide by und perform the judgment in the attachment ; 
binds him not only to appear, but also to pay the judgment, if judg- 
ment goes against him. 
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Suit on appearance bond, in attachment. In Chatham 
Superior Court. Decision on demurrer, by Judge Fre. 
InG, at January Term, 1859. 


Williams & Ratcliff sued out an attachment against 
John Reilly, returnable to the Superior Court of Chatham 
county, which was levied by Cole, sheriff of said county, 
on a grocery store occupied by Reilly, and the stock of 
goods therein, as the property of defendant; whereupon 
Reilly executed to the sheriff a bond, with McMahon as 
his security, conditioned “that if the said John Reilly 
should well and truly appear before the Superior Court of 
Chatham county, to which said attachment was returna- 
ble, and should then and there abide by and perform the 
order and judgment of said Court, touching said attach. 
ment, then said obligation to be void and of no effect, 
otherwise to remain in full force and virtue.” After. 
wards plaintiffs in attachment recovered judgment against 
Reilly for $575 damages, and $25 for cost. The plain- 
tiff’s declaration alleged the foregoing facts, and further 
averred that Reilly, although often requested, had not 
paid said judgment, nor in any manner performed the 
same, but wholly refused and neglected so to do, by rea- 
son of which said breach the said bond had become for- 
feited, and an action had accrued to plaintiff, &. 

To this declaration defendants demurred, and Judge 
Fleming, before whom the cause was heard, after argu- 
ment sustained the demurrer. 

To which decision plaintiff, by his counsel, excepted, 
and assigns the same as error, on the following grounds: 

1. Because the Court erred in deciding that the bond, 
executed by the defendants, and upon which suit is 
brought, was an ordinary bail bond. 

2. Because the Court erred in holding that the condi- 
tion of said bond was performed by the appearance of de- 
fendant, without satisfying the judgment. 

3. Because the Court erred in sustaining the demurrer. 
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Norwoop, Witson & Luster, for plaintiff in error. 
Law, Bartow & Lovet, contra. 
By the Court.—Bernnine, J., delivering the opinion. 


Was the Court below right in sustaining the demurrer 
to the declaration? We think not. 

The declaration was founded on a bond given in com- 
pliance with the part of the attachment act of 1799, which 
is in the following words: “And all goods, chattels, lands 
and tenements, subject to such attachments, shall be 
repleviable by appearance and putting in special bail, or 
by the defendant’s giving bond, with good and suflicient 
security, to the sheriff or other officer serving the same, 
which bond he is hereby empowered to take, compelling 
the defendants to appear at the Court to which such 
attachments shall be returnable, and to abide by and per- 
form the order and judgment of such Court.” Cobb, 71. 
The defendant in this attachment, Reilly, failed to pay 
the judgment rendered against him in the attachment, 
and the question is, whether that was a breach of the 
condition of the bond. 

The condition of the bond was in pursuance of the act ; 
it was, to appear at the return term of the attachment, 
and to abide by and perform the judgment of the Court, 
touching the attachment. The meaning of the words 
“abide by and perform the judgment” cannot be less than 
this, that he was to pay the judgment, for the judgment 
was to be one for so much money, and the only way to 
perform such a judgment is to pay it. 

The amendatory attachment act of 1816, in providing 
for the giving of such a bond as this, in the case of 
attachments for debts not due, uses the very words, “pay 
the money ;” it says, “but the defendant may relieve his 
property by giving to the creditor good security to pay 
the money when due, and cost.”’ Ib., 75. 

28 
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This act being in pari materia with the other, and ex. 
pressly saying that the bond is to be conditioned, “to pay 
the money” is sufficient to remove any doubt, if any were 
left, that the words in the act “to abide by and perform 
the judgment” meant the same thing—meant, “to pay 
the money” recovered in the judgment. 

‘What is there to be urged against this view? Two 
things were urged. First, it was said that if the meaning 
was, that the defendant was to be bound to pay the 
money, what was the use of also binding him to appear? 
Grant that there was none. That would merely show, 
that the binding him to appear was superfluous, was use- 
less, but that a certain construction will render some 
words of an act superfluous, is not sufficient to forbid 
that construction, if it is one plainly called for by the 
other words of the act, and that call is supported by the 
express words of an act in pari materia. 

But, indeed, there may have been in the mind of the 
Legislature a supposed use for an appearance by the de- 
fendant. By the common law, the plaintiff in an action 
could not get a judgment against the defendant, until 
appearance or outlawry of the defendant. Hence, by the 
common law, appearance by the defendant was valuable 
to the plaintiff. At the time when this attachment act 
was passed (1799) the change of the common law in this 
respect was but recent, and, perhaps, not generally 
known. Consequently, it may be that the Legislature 
acted under the impression that that law was, in this 
respect, still in force, and that they required an appear- 
ance at the first term of the attachment to meet this sup- 
posed law. 

Again, this argument may be retorted, and thus neu- 
tralized. If the only object of the Legislature was to 
compel an appearance by the defendant, what was the 
use of saying that he should “abide by and perform the 
judgment.” 
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Lastly, a mere appearance “at the Court to which” the 
the attachment is “‘returnable,”’ would be a poor substi- 
tute for the replevied property, and yet, that is all the 
substitute the plaintiff would have, if the words “to abide 
by and perform the order and judgment of” the Court, 
are to have no effect. 

The next argument was, that there was a case in Dud- 
ley’s reports, (85,) in which it was determined that 
a bond of this sort is satisfied by the mere appearance of 
the defendant in attachment. But the point in that case 
was, whether the taking of such a bond dissolved the 
attachment, so as to relieve the officer from the duty of 
advertising the attachment, &c. There was no question 
in the case as to the import of the condition of the bond. 
And, of course, any general words that may have been 
used by the Court are to be restricted to the facts of the 
case. 

We think, then, that the declaration was sufficient, 
and, therefore, that the Court below erred 1n sustaining 


the demurrer to it. 
Judgment reversed. 





BEALLE vs. DAY. 


‘1, A plaintiff amended his declaration by substituting another person 


for himself. This amendment was struck out, on the objection of 
the defendant. 

Held, that the effect was to restore the case to its first condition, and 
therefore was to make him become the plaintiff again. 

2. An argument drawn from matter not contained in the record, must 
be disregarded. 

3. To a scire facias to make a party plaintiff, the defendant pleaded a 
retraxit by the previous plaintiff, and a “settlement” with the previ- 
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ous plaintiff. The Court declined to divide these pleas, but saved 
them for a defence to the defendant on the trial of the action. 
Held, that this action ought not to be disturbed. 


Scire Facias, to make parties. In Richmond Superior 
Court. Decision by Judge Ilout, at November Term, 
1858. 


The facts of this case are as follows: 

Oswell E. Cashin, appointed administrator of Gazaway 
¥. M. Bealle, deceased, as and while Clerk of the Supe- 
rior Court of Richmond county, instituted his action of 
trover against Charles T. Bealle, for the recovery of three 
negroes, returnable to June term, 1853, of Richmond 
Superior Court. Afterwards, at June term, 1856, Benja- 
min F. Hall, having succeeded Cashin in office, applied for 
and obtained letters of administration de bonis non on the 
estate of said Gazaway, and, on motion of counsel for plain- 
tiff, the declaration was amended by making Hall a party 
plaintiff in said action, in the place and stead of Cashin. 
Subsequently the Court of Ordinary of Richmond county 
revoked the letters of administration both of Cashin and 
Hall, and, upon application therefor, appointed Richard 
H. P. Day administrator de bonis non on said estate ; 
whereupon Day sued out Scire Facias, calling on defend: 
ant tc shew cause why he, as administrator de bonis non of 
Gazaway I. M. Bealle, deceased, should not be made a 
party plaintiff in said cause, in lieu and stead of Oswell E. 
Cashin. Defendant appeared by counsel and shewed for 
cause— 

1st. That there was no such record as that set forth in 
the Scire facias. 

2d. That the plaintiff in the original suit, Cashin, came 
into Court, and voluntarily retracted his action, prior to 
the issuing of said Scire facias. 

3d. Prior to said retraxit, the parties to the original 
suit met and agreed upon a settlement thereof, and then 
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and there did settle the case, and the plaintiff expressed 


himself as satisfied. And 


4th. That the said Cashin had not been removed from 
the administration of the estate of the deceased, and that 
Richard H. P. Day was not such administrator as he 
alleges himself to be. 

After argument, the Court held and decided that the 
first and fourth grounds in the answer were insuflicient, 
and ordered parties to be made, reserving to the defend- 
ant the right, upon the trial of the cause, of insisting 
upon the matters of defence contained in the second and 
third grounds. 

To which decision and judgment counsel for defendant 
excepts, and assigns the same as error. 


Mitiers & Jackson, J. C. & G. Snzap, E. Starnes, for 
plaintiff in error. 


T. Cong, contra. 
By the Court.—Bennine, J., delivering the opinion. 


The Court below overruled the first and fourth pleas, 
and postponed the second and third, to the trial of the 
ease. Was this decision right ? 

The first plea was: “That there was no such record as 
that set forth in said scire facias.” 

(1.) The record “set forth”’ in the Sei. fa., was the record 
of a case in which Oswell E. Cashin, as administrator of 
Gazaway P. M. Bealle was the plaintiff, and Charles T. 
Bealle was the defendant. It was argued that Cashin, 
some time before the issuing of the Sei. fa., “on motion 
of his own counsel, had retired from the case,” and that 
one Hall had, thereupon, been made a party in his place. 
But what the record shows is, that Cashin ‘amended the 
declaration in said case, by making” “Hall a party plain- 
tiff therein,” in his place; and, that this amendment was 
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excepted to; and, that the exception was sustained by 
the Court. The amendment, then, being nullified, the 
case stood as it did before the amendment was made, and 
it stood, before that was made, as a case in favor of 
Cashin, adm’r of Bealle vs. Bealle. 

There was, then, such a record as that set forth tn the 
Sci. fa., viz: a record in which Cashin was the plaintiff. 
This first plea was, therefore, not true, and, consequently, 
the judgment overruling it was right. 

The fourth plea was, that Cashin had not been removed 
from the administration of the estate of Bealle, and that 
Day was not administrator of that estate. 

The argument urged against the judgment overruling 
this plea was stated in these words: “The evidence, if 
plaintiff had been required, or defendant had been per- 
mitted to produce any, would have been the judgment of 
the Court of Ordinary, revoking and annulling the ad- 
ministration of Cashin, because he had never given any 
bond as administrator. His administration was, there- 
fore, void.”’ But there are no facts in the record for this 
argument to rest on. There is nothing in this record to 
show that the plaintiff ever offered in evidence the judg- 
ment referred to in the argument; nothing in the record 
to show that any such judgment exists. We, therefore, 
cannot yield to the argument. But, indeed, we are not 
ready to say that we should yicld to this argument if it 
did appear that this judgment exists. 

We merely say, however, that, with “the lights before 
us,” we are not able to see any error in the judgment 
overruling this, the fourth plea. 

The Court made no decision on the second and third 
pleas. It refused to make any decision on them, but 
saved to Bealle the right to insist on the matters contain- 
ed in them, on the trial of the case. And where there is 
no decision, there can be no case for this Court. The 
words of the act organizing the Court are: “All causes 
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of a criminal or civil nature may, for alleged error, in any 
decision, sentence, judgment or decree, be carried up,” 
ke.” Cobb, 448. 

But, indeed, the matters of these pleas are very proper, 
as a defence to the action, and we can see little reason 
why the defendant in the action should not be content to 
avail himself of them in his defence to the action. And 
is it by any means clear that such matters as these are 
pleadable to a scire facias” to make parties? If so, are 
not failure of consideration, non est factum, payment, the 
statute of limitations, every defensive matter, equally 
pleadable ? 

(3.) Upon the whole, we decline to interfere with the 
action of the Court on the second and third pleas. 

Judgment affirmed, 





BROWN vs. THE STATE. 


A new trial ought to be granted where one of the jury is cousin to the 
prosecutor, and the fact not known to the accused or his counsel 
till after his conviction. 


Indictment for Forgery and Counterfeiting. Motion 
for new trial. In Chatham Superior Court. Tried be- 
fore Judge FLEemIne, at January Term, 1859. 

The facts of this case will be found sufficiently stated 
in the bill of exceptions, which was as follows, viz: 

State of Georgia, \ Be it remembered, that at the 

Chatham County, J January Term, 1859, of Chatham 
Superior Court, his Honor William B. Fleming, one of 
the Judges of the Superior Courts of said State, presiding, 
the cause of The State of Ocorgia vs. William M. Brown, 
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then and there pending on the criminal side of said Court, 
being a prosecution for Forgery and Counterfeiting, came 
on to be heard on the 19th day of February, 1859. The 
parties announced themselves ready; a jury was empan- 
nelled; and the cause went to trial under plea of the 
General Issue.. 

Witnesses were introduced by the State only, and tes- 
tified on the direct and eross-examination as shown by 
the Record, to be sent up by the clerk of said Court. 

In the direct examination of the witness, Benjamin 
Bragg, defendant, by his counsel, objected to his giving 
any testimony touching the uttering of the instrument 
alleged to have been forged, on the ground that the third 
count of the Indictment, that by which it was intended 
to charge the prisoner with the offence of uélering a forged 
instrument of writing, knowing it to be such, did not charge 
the defendant, William M. Brown, but William M. Davis, 
with guilty knowledge. The Court overruled the objection, 
and witness testified as stated in the Record. The de- 
fendant then excepted to such decision, and now assigns 
the same as error. 

Defendant introduced no testimony. 

The cause was then argued and submitted, and the 
jury found the prisoner guilty on the third count of the 
Indictment. 

Afterwards, to-wit, on the 25th day of February, 1859, 
and during the session of said Court at the term thereof 
aforesaid, the defendant, by his counsel, moved the grant- 
ing of a rule nisi, calling upon the Solicitor General, 
Julian Hartridge, Esqr., to show cause, insianter, or upon 
a day prior to the adjournment of the aforesaid term of 
Court, why the verdict of the jury, as aforesaid, should 
not be set aside, and a new trial granted in said cause, on 
the following grounds, to-wit : 

1. Because the Court erred in admitting evidence going 
to. show the defendant had uttered a forged paper, as the 
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indictment did not allege that he knew the same to be a 
forgery. 

2. Because the juror, Allen Russell, is a cousin of the 
prosecutor, Henry Davis, a fact not known to the defend- 
ant or his counsel till after the verdict was rendered, and 
was not, therefore, an impartial juror as between the 
State and the accused. 

3. Because the verdict was without evidence. 

4, Because the verdict was contrary to law. 

To sustain the second ground as above stated, counsel 
filed and introduced the original affidavits, copies of 
which were annexed to the bill of exceptions. 

The Court overruled the motion for a new trial, and 
defendant excepted. 


Danret & ANDERSON, for plaintiff in error. 


JULIAN HartripG@g, Sol. Gen., contra. 


By the Court.—Steruens, J., delivering the opinion. 


The main question in this case is, whether or not a new 
trial ought to have been granted on account of the rela- 
tionship of the juror, Russell, to the prosecutor, the fact 
not being known to the accused, nor to his counsel, till 
after conviction. There is no question whether the rela- 
tionship disqualifies the juror. That is conceded, but it 
is said there was no diligence used to find out the fact at 
the right time. It is said that the act of 1856, page 230 
of the pamp’t, 1855 and 1856, provides a time when the 
accused may ascertain causes of disqualification, and if 
he fails to do so at that time, he fails in that diligence 
which would entitle him to a new trial. We donot think 
so. A single view will show to what consequences such 
a notion of diligence would lead. There are other dis- 
qualifying causes, the imputation of which would be very 
offensive, such as idiocy or lunacy, or negro blood, and 
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there is the very same provision for ascertaining these 
causes at the very same stage of the proceedings. The 
provision is, that objection may be made to a juror on any 
of these grounds. Now, to come up to the standard .of 
diligence claimed by the Solicitor General in this case, 
the accused would in every case have to object to every 
juror on all these grounds, idiocy and negro blood includ- 
ed, for if he should afterwards find out that one of the 
jurors had negro blood, or was an idiot, he could, as in 
the case of relationship, be answered that his time had 
passed. That is to say, the accused, in order to be duly 
diligent, must of necessity give offence to every juror who 
is to try his life or liberty, a degree and energy of dili- 
gence which we cannot require. He must make the ob- 
jection at the right time, if he knows the fact, but if he 
does not know the fact, nor have special reason to believe 
it, he is not bound to offend every man on the panel by 
making random imputations against him. 
Judgment reversed, 





BREWTON vs. SMITH AND WIFE. 


1. A deed, though void, may be a cloud over the true title ; and, there- 
fore, a bill will lie, to have it delivered up to be cancelled. 

2. K. made a deed in which he said, “I give and bequeath the afore- 
said slaves to the said Ebaline Sikes and any other child or children 
which I may hereafter have.” K. had children born afterwards. 
These filed a bill, and prayed that the deed might be so reformed as 
to make it convey their interest to a trustee for them,—alleging, in 

the bill, that such trustee was left out of the deed, by ignorance of 
law in the donor or his scrivener. Held, That the bill lay, 
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In Equity, in Tatnall Superior Court. Decision on 
demurrer by Judge FLemine, May, 1859. 


This was a bill filed by Benjamin Brewton as .the ad- 
ministrator, cum testamento annexo, of Edward Kennedy, 
deceased, late of Tatnall county, and as the next friend of 
the infant children of deceased, against William Smith 
and Ebaline, his wife. The object of the bill was to en- 
join an action at law and to reform certain deeds executed 
by the said Edward Kennedy in his lifetime. 

The bill alleges that plaintiff departed this life possess- 
ed of considerable property, consisting of land and negroes, 
leaving his last will and testament ; that the persons there- 
in appointed executors refusing to qualify, complainant 
was appointed administrator with the will annexed, and 
took possession of the estate. That he took possession 
of the‘following negroes of which deceased died possessed, 
to-wit: Ann and Lydia and their children, and others, 
and that an action of trover has been instituted against 
him by Smith and wife for the recovery of the first named 
negroes, to-wit, Ann and Lydiaand their children. That 
Smith and wife claim said negroes under the following 
deeds, which, they allege, were executed by said Edward 
Kennedy at the times they respectively bear date, viz: 


State of Georgia, ) 7o atl whom these presents shall come, 

Tatnall County, Greeting: 

I, Edward Kennedy, sen., of the county and State afore- 
said, for and in consideration of the good will and affec- 
tion which I have to my illegitimate daugter Ebaline 
Sikes, of the age of one year and five or six months old, 
hath given, and by these presents doth give and bequeath 
to her, the said Ebaline Sikes, a certain negro woman 
named Ann, and her child Lydia, and all her increase, I 
give and bequeath the aforesaid slaves to the said Ebaline 
Sikes, and any other child or children which I may here- 
after have by my wife Charlotte Kennedy; and I do fur- 
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ther give unto the said Ebaline Sikes, one bed and furni- 
ture to herself alone, to the only proper use and benefit. 
of them, the said Ebaline Sikes and the other heirs which 
I may hereafter have by my present wife, Charlotte Ken. 
nedy, their heirs, executors and administrators forever, 
In testimony whereof, I, the said Edward Kennedy, hath 
hereunto set my hand and seal, this twenty-third day of 
July, in the year of our Lord eighteen hundred and thirty. 
eight. 
his 
EDWARD ® KENNEDY, [1.s.] 
mark, 
Signed and acknowledged in the presence of us. 
SHADRICK HANDCOCK. 
WM. W. TIPPINS, J. P. 


State of Georgia, ) To all whom these presents shall come, 

Tatnall County. k Greeting: 

I, Edward Kennedy, sen., of the county and State afore. 
said, for and in consideration of the good will and affee- 
tion which I have to my illegitimate daughter Ebaline 
Sikes, about four years old, and my daughter Dica Ken- 
nedy, about two years and six months old, and my son 
Alford Kennedy, about fifteen months old, and any other 
children which I may have by my present wife, Charlotte 
Kennedy, hath given, and by these presents doth give 
and bequeath to them, the said Ebaline, Dica, and Alford, 
and any other children I may have by my present wife, 
Charlotte Kennedy, in equal interest, (a certain lot of 
money, to-wit: five hundred and fifty dollars, placed in 
the place of) a certain negro girl named Harriet, about 
fifteen years old, and her increase, if any, and one-half of 
my stock of horses and cattle, and stock of all descrip- 
tion, and household and kitchen furniture, and working 
tools which may be left at my death, to be divided at my 
death; if I should live until my sons Eli and Hampton 











rni-_ 
efit 
lich 
(en- 


ver, 
ath 
y of 


ity- 


Mme, 


ore- 
Tee- 


line 


son 
her 
otte 
rive 
rd, 
‘fe, 
; of 
| in 
out 
r of 
rip- 
ing 
my 
ton 





SAVANNAH, JUNE TERM, 1859. 445 
Brewton vs. Smith and Wife. 





_ 








should arrive to the age of twenty-one years, and ifI should 
before my sons Eli and Hampton should arrive at the age of 
twenty-one years, as I have left the other part of my stock 
and household furniture to them, to have and to hold the 
said negro girl Harriet and her issue, and the said stock, 
household and kitchen furniture and working tools, to 
the only proper use, benefit and behoof of them, the said 
Ebaline Sikes, Dica Kennedy and Alford Kennedy, and 
any other children which I may have by my present wife, 
Charlotte Kennedy, their heirs, executors or administra- 
tors forever. In testimony whereof, I the said Edward 
Kennedy, sen., hath hereunto set my hand and seal, this 
twenty-fifth day of March, in the year of our Lord eighteen 
hundred and forty-one. 
his 
EDWARD } KENNEDY, [1.s.] 
mark. 
Signed and acknowledged in the presence of us. 

GEORGE M. E. TIPPINS. 

WM. W. TIPPINS, J. I. C. 
Georgia, Know all men by these presents, 
Tatnall County. hae I, Edward Kennedy, of said 
State and county, for and in consideration of the natural 
love and affection which I have and bear to my several 
children, viz: Ebaline Sikes, my illegitimate daughter, 
Dica Kennedy, Alford Kennedy, Cynthia Kennedy, Char- 
lotte Kennedy, Raiford Kennedy, Mahala Kennedy, Mar- 
tin Kennedy, and Sarah Kennedy, and also any other 
child or children which I may hereafter have, by my 
present wife Charlotte Kennedy, all of the same place, de 
by these presents give and grant, unto my said children, 
a certain negro woman named Hannah, about fifteen 
years old, to have and to hold the said negro woman to 
them the said children as aforesaid, their heirs and assigns 
forever. In testimony whereof, I have hereunto set my 








































446 SUPREME COURT OF GEORGIA. 


Brewton vs. Smith and Wife. 











hand and affixed my seal, this eleventh day of June, one 
thousand eight hundred and forty-nine. 
his 
' EDWARD } KENNEDY, [1.8] 
mark. 
Signed, sealed and delivered in presence of us. 
MICHAEL M. EASON, 
JOSIAH P. R. SIKES, 
DANIEL SIKES. 
Georgia, \ In person appeared before me Sam. 
Tatnall County. J uel D. Surrency, a Justice of the 
Peace, in and for said county, Michael M. Eason, who 
being duly sworn, saith he saw Edward Kennedy sign the 
within deed, for the purposes therein mentioned; and 
further saith he saw Josiah P. R. Sikes and Daniel Sikes 
sign it also as witnesses. M. M. EASON, 
Sworn to and subscribed before me, this 3d September, 
1849, SAMUEL D. SURRENCY, J. P. 
The bill further alleges, that at the time the first deed 
purports to have been executed, Edward Kennedy had no 
legitimate child or children, but had only an illegitimate 
daughter, Ebaline Sikes, now Mrs. Smith, mentioned in 
said deed. That when the second deed was made Ken- 
nedy had two legitimate children, Dica and Alford, and 
at the time the third and last deed was executed, he had 
the following legitimate children, being, to-wit; Dica, 
Alford, Cynthia, Charlotte, Raymond, Mohala, Martin, 
and Sarah; and afterwards he had another child, Caro- 
line; and that all of said children survived their father. 
That William Smith intermarried with the said Ebaline, 
the illegitimate daughter mentioned and provided for in 
said deeds, and claims under the first deed all the negroes 
therein mentioned, with their increase, and under the 
second and third deeds he claims a proportion of the 
property therein mentioned, excluding all the children 
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born after the date of said deeds respectively, from any 
share or interest therein. 

The bill further states that the action of trover came 
on and was tried at March Term, 1858, when, under the 
charge of the court, plaintiffs in said action, Smith and 
wife, obtained a verdict for all the negroes mentioned in 
said first deed, from which verdict complainant appealed, 
and which is now pending in the Superior Court; and 
that Smith and wife are threatening to bring suit against 
complainant for the property in the second and third 
deeds, or their share or proportion thereof as aforesaid. 

The bill charges that Kennedy was an uneducated and 
ignorant man, and unable so write, and that the aforesaid 
deeds were prepared and drawn up by persons unlearned, 
who had no knowledge of law, and that the intention of 
Kennedy was to retain possession of said property and 
deeds until his death, and that then all his legitimate chil- 
dren, together with the said Ebaline, were to share the 
same equally; and said conveyances were never delivered 
during his lifetime, but were in his possession at the time 
of his death. 

The prayer of the bill is, that Smith and wife be en- 
joined from further proceeding with their action at law, 
and that said conveyance be reformed so as to express the 
true and real intentions of the donor, and that the said 
Ebaline be decreed to receive only an equal share of said 
property with the lawful children of said Kennedy. 

The following is a copy of the last will and testament 
of Edward Kennedy, attached as an exhibit to complain- 
ant’s bill, viz: 
ee a county. \ In the name of God, AMEN: 

I, Edward Kennedy, of said State and county, being of 
advanced age, and knowing that I must shortly depart 
from this world, deem it right and proper both as respects 
myself and my family, that I should make a disposition 
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of my property and do make and ordain this my last will 
and testament, hereby revoking and annulling all other 
wills made by me and particularly revoking a conveyance 
of property which was to go into effect at my death, 
which bears date the twenty-fifth day of March, eighteen 
hundred and forty-one, recorded in 2d book D., page 196, 
1st May, 1841, which deed conveys certain property at 
my death to my two sons, Eli and Hampton, and which 
said deed is hereby revoked and pronounced null and void. 

First. I desire my body to be interred in a decent and 
christian-like manner suitable to my circumstances and 
condition. 

Second. I desire all my just debts to be paid without 
delay. 

Third. I give and bequeath unto my beloved wife, 
Charlotte Kennedy, during her natural lite, three hundred 
acres, lying in Tatnall county, Georgia, known as the 
Damper old place, originally granted to James Hancock, 
and after her death to go to my son Raiford Kennedy; 
and I further give to my said wife all the bedding and 
household furniture which she owned at the time of our 
intermarriage, to be entirely at her disposal; and is fur- 
ther my will that my wife shall remain upon the planta- 
tion which I may be in possession of and occupying as 
my house at the time of my death, and be supported out 
of my estate, with all the children which may be minors 
at the time of my death, until my youngest child shall 
attain the age of twenty-one years, or so long as she may 
remain my widow, and conduct herself properly in the 
opinion of my executors, reserving to my executors the 
entire control of my whole estate, and should it appear 
at any time that my wife is mismanaging or wasting 
the estate, then it is my will that my executors im- 
mediately discharge her from all further management and 
control, and I hereby appoint my executors guardians to 
my minor children, with full control over said minors in 
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case they deem it necessary on account ef any improper 
conduct on the part of my wife. 

Fourth. It is my will that my son Alexander Kennedy, 
my daughter Sarah Duke, my son Edward Kennedy, my 
son Henry Kennedy, my daughter Witthy Ann Stubbs, 
my son William Kennedy, my daughter Miriam Strick- 
land, my son Solomon Kennedy, and my daughter Eliza- 
beth Surrency, have no more of my estate than the prop- 
erty which I have already given them. 

Fifth. Whereas, on the eighteenth day of January, 
eighteen hundred and thirty-three, I conveyed by deed to 
my two sons, Eli Kennedy and Hampton Kennedy, two 
negro slaves Isham and Tena, which deed of conveyance 
is on record in Tatnall county, in book D., page 75, and 
also by another conveyance, deeded to them two negro 
men Bryant and Morris, and my land and plantation 
where I now live, and all my lands on the north side of 
Thomas’ creek, which conveyance is recorded in said 
county, in book D., page 11, and bears date 23d July, 
1838, I now will and bequeath to my said son Hampton, 
(my son Eli being now dead,) one-half the property as above 
conveyed, being the half to which he’is entitled under the 
above named conveyance; also I will and bequeath to 
my said son, one bed and furniture, one horse, saddle and 
bridle, and twenty head of stock cattle: Provided, that 
any portion of the above named property which I may. 
give up to him before my death is to be considered as an 
advance made him, and to be deducted from the above 
after my death. | 

Sixth. All the rest of my property which I may leave 
at my death, of whatsoever kind, whether real or person- 
al, and all my money in hand, and all debts which may 
be due at my death, I will and bequeath to my illegiti- 
mate daughter Ebaline Sikes, and the children I now. 
have or may hereafter have by my present wife, Char- 
lotte, all share and~share alike, to be divided when the 
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youngest child shall attain the age of twenty-one years, 
My executors, however, are authorized, in their discre. 
tion, to loan to eack one of the children, as he or she may 
come of age, a portion of the property for his or her sup. 
port. 

Seventh. I appoint my son Solomon Kennedy and my 
friend James P. Daniel, executors to this my last will and 
testament. 

In witness whereof, I, Edward Kennedy, do hereto set 
my hand and seal, and publish this as my last will and 
testament. 

his 
EDWARD K KENNEDY, [1.s.] 
mark. , 

Signed, sealed and published by Edward Kennedy as 
his last will and testament, on the nineteenth day of Oc- 
tober, 1850, in presence of us. 

EVERETT M. G. STUBBS. 
HENRY KENNEDY. 
EK. H. BACON. 

The following admission and agreement was made and 
signed by the solicitors of the respective parties, to-wit: 
B: Brewron, next friend, &c., Tatnall Superior Court, 


complainant, and March Term, 1859—Bill 
Wiutram Smita and Epating, { in Equity and prayer for 
his wife, defendants. injunction. 


' In the above case it is admitted on the part of the com- 
plainants that said grantor one month after the execution 
of the said deed, carried the same to the clerk of the Su- 
perior Court, telling him there was a deed, by which he 
had provided for his daughter Ebaline, and he wished it 
recorded. That said clerk recorded the same and handed 
it to grantor; that said Ebaline was of the age of one yeat 
and five or six months, at the time said deed was execu- 
ted, and resided with her father, the grantor, at that time 
and continued to reside there until her marriage in 1853; 
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itis also agreed by defendants that the bonds usually 
given in injunction shall be waived, and it is agreed that 
this case be submitted to his honor, the judge of said 
court, upon bill and above agreed state of facts, and de-. 
murrer, and that same be argued by brief, and it is fur- 
ther agreed that said case be carried to Supreme Court at 
next term after his decision upon said demurrer is render- 
ed, by consent. 

WM. B. GAULDEN, compl’s sol’r. 

JOHN M. MILLEN, def’ts sol’r. 

March 28rd, 1859. 


Defendants demurred to the bill for want of equity, and 
Judge FJjeming pronounced the following judgment, sus- 
taining the demurrer and dismissing complainants’ bill : 
B. Brewron, next friend, et al. \ Tatnall Superior Court— 


vs. Bill for Injunction and to 
Wm. Situ and wife. reform Deed—Demurrer. 


This bill is filed to reform a deed and for injunction. 
The object of the injunction is to stop proceedings at law 
commenced for the recovery of certain negroes mentioned 
in the deed until the deed should be reformed and the re- 
formation proposed would destroy the right to recover. 
Whether the injunction would be granted, then, depends 
upon the question whether the deed will be reformed. 

The ground of the application to reform the deed as set 
forth in the bill is this: “That the said Edward Kenne- 
dy, at the time he executed said conveyance, was a man 
unlearned and unable to write—that he employed men 
unlearned, and who had little knowledge of law, to draw 
up said conveyance; that he intended to retain possession 
of said property and deeds until his death, and did retain 
possession of the same until his death—the property re- 
maining in his possession and the deed found among his 
papers at his death, and that said conveyances were never 
delivered. That he failed by reason of the ignorance of 
himself and the party who drew up said deeds to appoint 
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a trustee to protect this property for the after-born chil- 
dren mentioned in said deeds, who- were born and are 
named as heretofore mentioned. That it was the inten- 
tion of said Edward to provide for said after-born chil- 
dren, as well as thé said bastard, Ebaline, by said deeds of 
conveyance. That said William and Ebaline rely wholly 
and entirely upon said defective conveyance to maintain 
said action, and to deprive your Orator and Oratrixes of 
their just shares in said property. That at the execution 
of the first deed (the deed under which the action is 
brought,) the wife of the said Edward was pregnant with 
your Oratrix Dicey, and said Dicy, was born before said 
deed was recorded,” &e. 

In addition to the above allegations in the bill, the 
counsel have agreed upon the following facts, which of 
course must be considered as part of complainant’s bill, 
viz: “That one month after the execution of the said 
deed, the grantor carried the same to the clerk of the Su- 
perior Court, telling him that there was a deed by which 
he had provided for his daughter Ebaline, and he wished 
the same recorded—that said clerk recorded the same and 
handed it to grantor—that said Ebaline was of the age of 
one year and five or six months at the time said deed was 
executed, and resided with her father, the grantor, at that 
time, and continued to reside there until her marriage in 
1853. Itis also agreed by defendants that the bonds 
usually given in injunction shall be waived, and that the 
cause be submitted upon the bill, and above agreed state 
of facts and demurrer, and that the same be argued by 
brief, and that said case be carried to the Supreme Court, 
at the next term after the decision upon said demurrer is 
rendered, by consent.” 

Upon the above state of facts, I am asked to reform the 
deed and grant injunction. Ifthe allegation be true that 
the deed was never delivered, then there is no deed be- 
fore me, and of course no deed to be reformed. Delivery 
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is essential to the perfection of a deed, and until delivery 
it is not executed, the grantee receives no title, for the 
grantor has parted with none. What is there to reform ? 
Under such a state of facts, the idea of reformation is pre- 
posterous. Ifthe deed was delivered, then, upon a proper 
case made, it might be reformed, but for the purpose of 
this demurrer, am I at liberty to assume that the deed 
was delivered in the face of the allegation in the bill that 
it was never delivered? Is it competent for the com- 
plainants to abandon this allegation, and say that although 
the allegation is made, yet the facts agreed upon by coun- 
sel prove adelivery? I doubt if the complainants would 
be willing to take this position, for it would be giving up 
the principal ground of their defence to the action pend- 
ing on the common law side of this court. But I ask 
again, if they be willing can they do so? The allegation 
in their bill that the deed was never delivered, amounts 
to an allegation that the facts set out and agreed on do 
not prove a delivery. If this be so, I repeat, there is no 
deed before me to be reformed. This is the case made by 
the bill; can I decide this demurrer upon a case not made 
by the bill? I may think, and in point of fact I do think, 
that the deed was delivered—that the facts agreed upon 
prove the delivery, but I cannot act upon that opinion in 
the decision of this demurrer. The question of delivery 
is not before me. The Dill alleges that the demurrer ad- 
mits that the deed was never delivered. This admission 
of course is for the purposes of this demurrer—it cannot 
extend beyond it, for if I were to overrule the demurrer 
the defendant would have the right to answer the bill 
and deny its allegations. If he . not precluded in this 
very proceeding from denying what he now admits for 
the purposes of the demurrer, surely he will not be pre- 
cluded from denying the same thing on the trial of the 
action at common law. In other words, his demurrer now 
would not be evidence against him on the trial of the 





454 SUPREME COURT OF GEORGIA. 
Brewton vs. Smith and Wife. 








common law action. So far as this bill seeks a refortna- 
tion of this deed it is to my mind clearly demurrable. 

And now what is the ground upon which the injunction 
is asked? The ground, if I understand the bill, is that 
the deed may be reformed. But no case for reforming 
the deed is made. Why then enjoin the party to have 
that done which, by the complainant’s own showing cannot 
be done. Iam the better satisfied with this conclusion, 
because, even if the bill had admitted the delivery, there 
would be no case for reforming the deed. This question 
is really not before me. I will not therefore argue it at 
length, but content myself with referring to one or two 
authorities. The reformation asked for is this, that the 
grantor intended to provide for after-born children, but did 
not do it in consequence of his own ignorance and the 
ignorance of the draftsman. The ignorance is this, that 
the grantor and his draftsman were both ignorant that a 
direct conveyance to persons not in being could not be 
made. The bill therefore asks that a trustee should be 
appointed that the intention of the grantor might be car- 
ried out. The case thus presented is a naked case of ig- 
norance of law. The Supreme Court of the United States 
in the case of Hunt vs. Rousmanier, say: “The question 
then is, ought the court to grant the relief which is asked 
for, upon the ground of mistake arising from any ignorance 
of law? We hold the general rule to be that a mistake 
of this character is not a ground for reforming a deed found- 
ed on such mistake and whatever exceptions there may 
be to this rule, they are not only few in number, but they 
will be found to have something peculiar in their charac- 
ter.”’—1 Peters, 15. 

‘In courts of equity ignorance of the law shall not af- 
fect agreements, nor excuse from the legal consequences 
of particular acts.” —Story’s Eq. Juris., 126. 

To express the same thing in different language ; courts 
of equity will enforce a deed or agreement according to 
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its legal effect, no matter what may have been the inten- 
tion of the parties, if the mistake arise from ignorance of 
the law. Mr. Story, referring to 3 Meriv. Reports, 195, 
gives this illustration of the principle: “So, when a par- 
ty had a power of appointment, and executed it absolute- 
ly without introducing a power of revocation upon a mis- 
take of law, that being a voluntary deed it was revocable, 
relief was denied.”’ Here the party intended to reserve 
to himself the power of revocation, but under a mistake , 
of law, that he had the power because it was a voluntary 
deed, he did not reserve it in the instrument, and yet ef- 
ect was given to the deed as executed and not as intended. 
In the case before me the grantor intended to provide for 
Ebaline Sikes, and his children hereafter to be born; in 
ignorance of the law he makes a direct conveyance which 
yests the whole interest in Ebaline, effect must be given 
to this deed as executed and not as he intended. The fact 
is that the party intended to make the very deed which he 
did make—there is no allegation that he intended any 
other deed, but he made it under a mistake of law, that 
it would have a certain effect, such a mistake is not a 
ground for reforming it. Mr. Story, after examining the 
leading cases on this subject, says: ‘“‘ Without undertaking 
to assert that there are none of these cases inconsistent 
with the rule, it may be affirmed that the real exceptions 
to it are very few, and generally stand upon some very 
urgent pressure of circumstances.”—Story’s Eq. Jur., 156. 
Mr. Story adds: “In America, the general rule has 
been recognized as founded in sound wisdom and policy, 
and fit to be upheld with a steady confidence. And hitherto 
the exceptions to it (if any) will be found not to rest upon 
the mere foundation of a naked mistake of law, however 
plain and settled the principle may be, nor upon mere ig- 
norance of title founded upon such mistake.” This re- 
mark of Mr. Story will be found to be fully sustained 
upon a close examination of the cases supposed to be ex- 
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eeptions to the rule. A close examination of those cases 
will show that in point of fact relief was granted, not on 
the ground of mistake in law, but that the mistake in 
law was only a means of proving some other ground of relief. 
The case of Lansdowne vs. Lansdowne, 1 Mosely, 364, is 
the only case to which this remark possibly might not 
apply. But even in that case the decision might well 
have been put on other grounds. The Supreme Court of 


_ the United States in Hunt vs. Rousmaniere, in comment- 


ing upon this case say: “ Admitting for the present, the 
authority of this case, it is most apparent from the face of 
it that the decision of the court might well be supported 
upon a principle not involved in the question we are ex- 
amining. The subject that the court had to decide arose 
out of a dispute between an heir-at-law and a younger 
member of the family, who was entitled to an estate des- 
cended, and this question the parties agreed to submit to 
arbitration. The award being against the heir-at-law, he 
executed a deed in compliance with it, but was relieved 
against it on the principle that he was ignorant of his title 
If the decision of the court proceeded upon the ground 
that the plaintiff was ignorant of the fact that he was the 
eldest son, it was clearly a case proper for relief. If the 
mistake was of his legal rights as heir-at-law, it is not 
going too far to presume that ‘the opinion of the court may 
have been founded upon the belief that the heir-at-law 
was imposed upon by some unfair representation of his 
better informed opponent. | 

If this reasoning of the Supreme Court of the United 
States be correct, even the case of Lansdowne vs. Lans- 
downe is not an exception to the general rule. This rea- 
soning satisfies me of another thing. If the case of Lans- 
downe vs. Lansdowne be an exception to the general rule 
it is not entitled to be respected as authority, why, other- 


wise, should such an effort be made to get rid of it. 
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The demurrer is sustained and the bill dismissed with 


costs. 
W. B. FLEMING, Judge E. D. Ga. 


J. M. Mitten, for demurrer; W. B. GauLpeEn, contra. 
To which decision and judgment counsel for complain- 
ant excepts, and assigns the same as error. 


Wu. B. Gavuxpen, for plaintiff in error. 
Joun M. MILLEN, and JoHn ScHLEY, contra. 
By the Court.—Bennine, J., delivering the opinion. 


The demurrer to the bill, was for want of equity. The 
court below sustained the demurrer. Therefore, the 
the question is, was there equity in the bill? 

1. The deeds were delivered, or they were not deliv- 
ered. 

1. First, if they were not delivered, was there equity 
in the bill? We think that there was. The deeds, even 
if they were not delivered, make a cloud over the true 
title; and, therefore, the owners of that title, are entitled 
to have them delivered up to be cancelled. It is true, 
that there is no special prayer adopted to this aspect of 
the case; but, there is the general prayer, and it will 
answer the purposes; or if it will not, a suitable prayer 
may be added to the bill by amendment, as matter of 
right, under the amendment act of 1854. 

Secondly ; suppose that the deeds were delivered, was 
there, in that case, equity in the bill ? 

In that case the bill becomes a bill to reform the deeds 
in a particular manner, that it may accomplish what it 
alleges, was the intention of the maker of them. Is the 
case made by the bill, one that will authorize a court of 
equity to require the deeds to be so reformed ? 

The first of the three deeds is as follows: “I, Edward 
Kennedy, sen., of the county and State aforesaid, for and 
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in consideration of the good will and affection which J 
have for my illegitimate daughter, Ebaline Sikes, of the 
age of one year and five or six months old, hath given 
and by these presents doth give and bequath to her, the 
said Ebaline Sikes, a certain negro woman named Ann, 
and her child Lydia, and all her increase. I give and 
bequeath the aforesaid slave to the said Ebaline Sikes, 
and any other child or children which I may hereafter 
have by my wife Charlotte Kennedy; and I do further give 
unto the said Ebaline Sikes one bed and furniture to 
herself alone, to the only proper use and benefit of them 
the said Ebaline Sikes and the other heirs which I may 
hereafter have by my present wife, Charlotte Kennedy,” 
&e. 

The part of this deed which the bill alleges to be defee. 
tive and to need amendment is the part which relates to 
after-born children. 

The other two of the deeds contain similar provisions, 
as to after-born children. 

The amendment which the bill alleges to be needed, is 
the addition to the deeds of a trustee for the after-born 
children, to hold the title for them, until their birth. 

The grounds for reforming or amending the deeds in 
this way, are thus stated in the bill: 

“That the said Edward Kennedy, at the time he exe 
cuted said conveyance, was @ man unlearned and unable 
to write—that he employed men unlearned, and who-had 
litle knowledge of law to draw up said conveyance ; that 
he intended to retain possession of said property and 
deeds until his death and did retain possession of the 
same until his death—the property remaining in his pos 
session and the deed found among his papers at his death, 
and that said conveyances were never delivered. That 
he failed by reason of the ignorance of himself and the 
party who drew up said deeds to appoint a trustee to pro- 
tect this property for the after-born children mentioned 
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in said deeds, who were born and named as heretofore 
mentioned. That it was the intention of said Edward to 
provide for said after-born children, as well as the said 
bastard, Ebaline, by said deeds of conveyance. And to 
countenance such their unjust conduct, they make vari- 
ous pretences, all of which your orator charges to be 
untrue, and expressly charges that the said Edward by 
said conveyances, did intend to convey said property to 
his after-born children as well as to said bastard Ebaline, 
and was only prevented from so doing by the ignorance 
of law, of himself and the party who drew the convey- 
ances.” 

Are the grounds thus stated in the bill sufficient to 
authorize equity to require the deeds to be so reformed ? 

According to these statements in the bill, the author 
of the deeds intended by them to convey the property to 
his “after-born children,” “as well as” to his born child 
or children ; and he “‘was only prevented from so doing 
by the ignorance of law, of himself and the party who 
drew up the conveyances;” “he failed, by reason of the 
ignorance of himself, and the party who drew up said 
deeds, to appoint a trustee to protect this property for 
after-born children.” And, so far as these statements 
relate to the intention of the donor, they are true, beyond 
the possibility of question, for they are supported by the 


deeds themselves. It is perfectly clear, from the face 


of the deeds, that the intention of the donor was by deed 
to convey the property as well to his children to be born, 
asto his children born. In this respect the case has 
greatly the advantage over most cases for reforming writ- 
ten contracts. In most of those cases, the object is, to 
set up an intention different from that found on the face 
of the written contract. In this case, the intention found 
on the face of the deeds, (the contents,) is an intention, 
by those very deeds themselves, to convey property, as 
well fo children to be born as to children born; and the 
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object of the bill is, to make the deeds such, that they 
shall carry out this very intention. Such, in a word, that 
they shall be able to accomplish their own clearly express. 
ed wishes. This case, then, is free from the danger 
attending most cases of the sort; namely, that a court 
in undertaking to reform the contract, will substitute 
some contract of its own making for the contract of the 
parties making. ' 

Why then should any change be made in the deeds? 
If they clearly express the donor’s intention, in what can 
they be deficient? Children to be born are, of course, 
not born—are persons not in existence ; and it is said that 
there is a general principle of law, that a conveyance to 
a person not in existence, is void, unless made to a trustee 
for that person, to hold the property till he comes into 
existence. Hence, the bill concedes the deeds to be de- 
fective in the want of a trustee for the after-born children; 
and consequently, it prays that one may be added to the 
deeds. Now the interposition of a trustee in such a case, 
is obviously, a matter of the merest technical form ; there- 
fore, ignorance that the law requiring such a trustee, 
ought to be a sufficient ground to justify equity in sup- 
plying one, if ignorance of the Jaw is sufticient to justify 
the interposition of equity in any case. And ignorance 
of the law is a sufficient ground to justify the interposi- 
tion of equity in some cases. The case of Wyche and 
wife vs. Green, (16 Ga. 47,) is one. In that case, the bill 
stated, “that by a mistake of the said Batt Wyche, in the 

j use of words not proper and technical for the conveyance 
of such meaning,” (the one sought to be substituted,) 
“the said intentions of the said Batt Wyche, failed to be 
equally” [fully] “expressed therein.”—Jb. 53. This is 
but saying that Wyche, from not knowing what were the 
proper and technical words necessary, failed to use them. 
And this court held the case to be one for the aid of 
equity. Thatis a far stronger case than this. 
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2. We think, then, that this is a case in which a court: 
of equity would be authorized to require the deeds to be 
reformed, by the interposition of a trustee for the after- 
porn children, to take the property intended for them 
uptil their birth. And, therefore, we think that there 
was equity in the bill, in this, its second aspect. 

It is to be borne in mind, however, that this is a case 
in which counsel on both sides agree that a trustee is 
necessary to the deeds in order to make them sufficient 
to effectuate the donors intentions as to the after-born 
children. This being so, this court is not bound to look 
into the question, whether the counsel are right in this 
particular or not; but it may, so far as the present case is 
concerned, act on the assumption that they are right, and 
that-a trustee is necessary to the deeds in order to make 
them sufficient to convey an interest to the after-born 
children. 

I must, however, say for myself, that in my opinion, 
the deeds are quite sufficient as they stand, to effectuate 
the whole intention of the testator; and therefore, that, 
in my opinion, a trustee was not hecessary. 

Take the first deed. That is a deed in which the words 
of gift are, “I give and bequeath the aforesaid slaves to 
the said Ebaline Sikes, and any other child or children 
which I may hereafter have by my wife Charlotte.” 
Here the intention plainly was, that his child, Ebaline, 
should have tho whole interest, provided he did not have 
other children born to him ; but if he did, then that such 
children should share in the interest equally with Ebaline. 
This being the intention, the words he used may be taken 
as equivalent to these words: “I give the whole interest 
in said slave to my child Ebaline, on condition, nevertheless, 
that if I should hereafter have other children, a part of 
that interest shall pass from her to them; viz: such a part 
that the effect shall be, to make her and them take each 
an equal interest in the slaves.”’ Awl here we have but 
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the common case of an estate on condition—the case of the 
whole interest conveyed to one subject to be divested in 
whole or in part on the happening of a subsequent event, 
The whole interest is conveyed to the child Ebaline, sub. 
ject to be divested from her, as to a part, on the birth of 
another child, and vested, as to that part, in that child; 
and the whole interest is, then, to be in the two children, 
subject to be divested from:them, as to a part, on the birth 
of a third child, and vested as to that part in that child; 
and so on, as often as a new child may be born. 

Now such a conveyance as this, is, I think, not only 
valid, but of not uncommon occurrence. The law per- 
mits an estate of any quantity of interest, even the great- 
est, to be conveyed on condition; as “an estate to a man 
and his heirs, tenants of the manor of Dale,” which “is an 
estate on condition that he and his heirs continue tenants 
of that manor ;” an estate in fee simple on condition that 
rent be paid.—2 Black. Com. 154; see too, Comyn. Dig. 
‘Estate in fee simple,” (A. C.) and note d, where a num- 
ber of cases are collected. 

In my opinion, then, these deeds are quite sufficient as 
they are, and need no mending; still, for the reason afore- 
said, viz, that the counsel on both sides take a different 
view, I acquiesce in the conclusion above announced, so 


far as this case is concerned. 
Judgment reversed. 





GILES vs. THE. STATE. 


1. The Act of 1811, giving Justices of the Peace, in cases when a per- 
son is discharged by them for want of sufficient cause of commitment, 
a discretion to award costs against the prosecutor or against the 
accused, is not applicable to the case of slaves. 

2. It is an abuse of the rate given by that Act, to award costs 

against the accused in a Case were there is no evidence against him. 
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Certiorari, in Chatham superior court. Decision by 
Judge Femina, at January Term, 1859. 


Willis, and about forty other slaves belonging to Wm. 
B. Giles, were arrested and brought before a court of 
magistrates charged with the crime of murder. Upon 
examination of the witnesses, the magistrates were of 
opinion that there was sufficient evidence to warrant the 
commitment of Willis to the jail of Chatham county, to 
stand his trial for the alleged offence, and he was accords 
ingly committed. As to the others, there being no evi- 
dence at all against them, the, court ordered that they be 
discharged from arrest, upon the payment of the jail fees 
and all the costs of the examination. 

To this order, William B. Giles, the owner of the slaves, 
excepted, and the question was brought by certiorari 
before the superior court, when, after argument, Judge: 
Fleming made the following decision, viz: 

William B. Giles, 

vs. } Certiorari. 
The State of Georgia. 

By the 11th section of the Act of 1811, it is enacted 
“when any person charged with any offence and brought 
before a justice or justices of the peace, shall be discharged 
for want of sufficient cause of commitment, the justice or 
justices may, in his or their discretion, discharge the 
party with costs, or direct the costs to be paid by the 
prosecution.” As I understand this Act the costs are to 
be paid by the party charged or by the prosecutor, and it 
is left to the justice or justices to say which party shall 


pay costs. I do not understand that the justices may 


throw the costs upon the county. This discretion given 
by the statute may perhaps sometimes be exercised arbi- 
trarily, and@n such cases I do not doubt the power of this 
court to review it. In the absence of any proof that this 
discretion has been arbitrarily exercised, I do not feel 
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myself at liberty to interfere with it. I should say the 
prosecutor ought never to be burdened with costs where 
the justice is satisfied that he has acted in good faith and 
with a view to the public good. Public policy requires 
this, for otherwise no man would move in a prosecution 
from considerations of public good or for the promotion 
of public justice. This record furnishes no proof that 
the prosecutor in this case acted from malicious motives, 
We must therefore assume that he acted in good faith, 
and if he acted in good faith, he ought not to be made 
to pay costs. True, it seems hard that the accused should 
be made to pay, but this ig his misfortune. So far as 
appears from this record, my opinion is that the discre. 
tion was properly exercised. I except from this, of course, 
the case of the slave committed for trial. In that case 
the costs should wait the result. Let the judgment be 


affirmed. 
W. B. FLEMING. 


Judge E. D. Geo. 
To which decision counsel for Giles excepts, and 
assigns the same as error. 


Norwoop, Witson & Lester, for plaintiff in error. 
Sol. Gen. Harrriper, contra. 
By the Court.—StePuens, J., delivering the opinion. 


1. This court has frequently ruled that penal statutes 
do not include slaves unless slaves are named. Any 
other rule applied to our statutes, will lead to inextricable 
difficulty. As in this case, it leads to the conclusion that 
costs may be awarded against a slave, not against his 
master but against the slave—a conclusion not very con- 
sistent with reason when we consider the irfbility of a 
slave to pay costs—an inability which is not accidental 
or contingent, but grows out of his status. 
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2. We think too it is an abuse of the direction given 
by this Act, to award costs against an accused person in 
a case, as in this instance the record expressly shows, 
when there is no evidence against, him. If this is not an 
abuse of the discretion what can be? 

Judgment reversed. 





STRIPLING vs. DAVIS. 


A rule of survey taken out pending an action of ejectment, should be 
limited to the purpose for which it was intended, namely, to ascer- 
tain the Jocus or the true boundaries of the premises in dispute ; and 
it is an excess of power to delegate to the surveyor the authority to 
make corners, and to run and mark boundary lines. This is to lay off 
and admeasure lands and not to re-survey them. 


Hjectment, in Tatnall superior court. .Before Judge 
Fiemine, at March Term, 1859. 


This was an action of ejectment brought by Samuel 
Davis against James B. Stripling, for the recovery of one 
hundred acres of land situated in the county of Tatnall. 
The declaration described the land as a “certain tract of 
land lying in said county, containing one hundred acres, 
being part of a tract of land originally granted to Stephen 
Bomen, containing four hundred acres, and bounded as 
follows, viz: North by George McCall, east by vacant 
land, south by vacant land, and west by old river boun- 
ties; said one hundred acres to be admeasured and laid 
off as follows, viz: Commencing on the back line of said 
tract and, running parallel with the upper line of said 
tract so as to include the settlement and plantation on 
which Frederic Dinkins resided on the 18th October, 

30 
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1854, and since occupied by —— up to ——, until said 
line intersects the front line of said tract bounded by the 
river bounty lands, then following the line of said bounty 
lands to a sufficient distance to make up the quantity of 
one hundred acres, by running a line thence parallel with 
the upper line tfll it intersects the back line, then running 
said line till it intersects said back line, then following 
said back line to the starting point.” 

The defendant pleaded the general issue and the statute 

of limitations. 

The plaintiff moved a rule of survey in the following 
terms: 

“It is ordered by the court that the county surveyor does 
make a survey of the premises in dispute before the next 
term of this court, and that he give each party ten days 
notice of the time and place of said survey, the survey to 
be made as follows: The whole of the tract of — hundred 
acres, originally granted to Abner Davis for — hundred 
acres, to be re-surveyed, then a corner to be made on the 
back line at such a point that a line leaving said backline 
with a line parallel to the upper line of said tract and ex- 
tending down the river bounties will pass just outside of 
the old settlement where Frederic Dinkins formerly lived 
and afterwards occupied by John Davis, deceased, and 
afterwards by Maccha Davis, and from said corner ran and 
make said line to the river bounty lands, then following 
the line of the river bounties to such distance that a line 
run back again to the back line and parallel with the up- 
per line will make up one hundred acres, and then mark 
and run said line so as to take in the premises in dispute.” 

To the granting of this order counsel for defendant ob- 
jected, on the ground that said premises in dispute had 
never been surveyed, or any lines run or marked out 
around said land, and that no re-survey of the same could 
be made. The court overruled the objection and granted 
the order, and counsel for defendant excepted. 
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Wma. B. Gavtpen, for plaintiff in error. 
Bacon & Levy, contra. 


By the Court-—Lumpxin, J., delivering the opinion. 


Time immemorial has sanctioned the practice of au- 
thoring re-surveys of land to be made pending an action 
of ejectment to try.the titles to a particular tract. How 
the practice originated, it is needless to inquire. It is 
too well established to be questioned. It subserves the 
purposes of justice. 

We are not aware, however, that it was ever supposed 
that the power of the court extended further than to order 
asurvey to be executed of the premises in dispute, and 
to have the lines of contiguous tracts run, if necessary to 
ascertain the locus. And this is all that is necessary for 
the purposes of proof. | 

But the rule in this case goes further and directs a spe- 
cific survey to be made of a parcel of land that has no 
boundariés, and to make a corner, and to run and mark 
two lines. This is not to re-survey, but to lay off and ad- 


‘measure land. Believing this to be an innovation, and 


one not even justified by the exigencies of the case, and 
one which may be productive of mischief, we are not pre- 
pared to endorse it by our judgment. The rule should 
be restricted as heretofore, to making a re-survey merely 
of the premises in dispute ; but not extended so as to del- 
egate authority to the surveyor to make corners and run 
and mark boundary lines. That must be done, we appre- 
hend, by another and different proceeding. 
Judgment reversed. 

















CASES ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 


AT MACON, 


JUNE TERM, 1859. 


Present—JOSEPH H. LUMPKIN, 
HENRY L. BENNING, Judges. 
LINTON STEPHENS. 





HOWARD, et. al., vs. SNELLING & SNELLING. 


1, One or more of several joint-tenants, or tenants in common, may 
sue separately in trover. 

2. If the cestuz que trusts are entitled to the possession of property un- 
der a trust deed, they may maintain trover against a stranger, to 
recover the property, and such recovery would be a protection to 
the defendants, against a suit brought by the trustee. 

3. If two are sued in trover, and no conversion is proven against 
one of them, it is no ground for a non-suit, but the verdict should be 
framed in accordance with the testimony. 


Trover and Nonsuit, in Stewart Superior Court. Be- 
fore Judge Kippoo, April Term, 1859. 


This was an action of Trover, brought by Harman H. 
Howard and wife, and others, against John D. Snelling 
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and James W. Snelling, to recover certain negro slaves, 
under the following deed, to-wit: 

This indenture, made this ninth day of August, in the 
year of our Lord one thousand eight hundred and nine, 
between Samuel Tompkins, of the county of Washing- 
ton, and State of Georgia, of the one part, and Robert 
Rutherford, of the Town of Milledgeville, Baldwin coun- 
ty, and Franklin Rutherford, of Washington, both the 
latter of said State of Georgia, of the other part, Witnes- 
seth, That for and in consideration of the trust and confi- 
dence reposed in the said Robert Rutherford and Frank- 
lin Rutherford, as well of the love and good will and 
aftection which he hath for and toward the children of 
Polly Watts, otherwise Polly Tompkins, hath given and 
granted, and doth by these presents freely give and grant 
unto the said Robert Rutherford and Franklin Ruther- 
ford the following negroes, to-wit: Jack, February, Rhody, 
Stephen and Sarah; to have and to hold the aforesaid five 
negroes unto the said Robert Rutherford and Franklin 
Rutherford, upontrust. Nevertheless, that the said Robert 
Rutherford and Franklin Rutherford, or either of them, 
shall and do well, truly, and without partiality, divide 
and equally apportion the before mentioned negroes, to- 
gether with their increase at the death of the said Samuel 
Tompkins, or within nine months thereafter, among all 
the children that may be born of the said Polly Watts, 
otherwise Polly Tompkins, at the end of said nine months, 
whether legitimate or illegitimate, and the said Samuel 
Tompkins, for the free and more clear disposal of the 
aforesaid five negrves, as well as their increase, doth cove- 
nant to and with the said Robert Rutherford and Frank- 
lin Rutherford, to and for the use of said children of the 
said Polly Watts, otherwise Polly Tompkins, of which 
children are now in life, John, Betsy, Samuel, and Polly, 
sons and daughters of the said Polly Watts, otherwise 
Polly Tompkins, shall have, hold and occupy, and enjoy, 
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provided, nevertheless, that the said Samuel Tompkins, 
and also the said Polly Watts, otherwise Polly Tompkins, 
shall continue to use, employ and receive all and singular 
the services of the said five negroes, and all and every of 
them, for and during the full end and term of the natural 
life of the said Samuel, and during the life, also, of the 
said Polly Watts, otherwise Polly Tompkins, without 
any manner of trouble from the said Robert Rutherford 
and the said Franklin Rutherford, or either of them ; and 
the said Samuel, for the more free and clear disposal of | 
the said five negroes, unto the said children of the said 
Polly, and to their heirs and assigns, doth make and exe- 
cute this reasonable instrument of writing, with the 
special res@rvation to the said Samuel and Polly, as herein 
expressed. In witness whereof the said Samuel Tgmp- 
kins hath hereunto set his hand and affixed his seal, the 
day and year within written. 
his 
(Signed) SAMUEL } TOMPKINS, 
mark. 
Signed, sealed and delivered in presence of 
WM. RUTHERFORD, 
JESSE ARMSTRONG, J. P. 


Enporsep.—“I do hereby acknowledge to have deliver- 
ed the negroes herein mentioned to Robert: Rutherford 
and Franklin Rutherford, for the use herein mentioned, 
with the reservation herein specified, this 9th day of 
August, 1809. 

his 
(Signed) SAMUEL TOMPKINS,” 
mark. 
WM. RUTHERFORD, 
JESSE ARMSTRONG. 

Recorded in the Clerk’s office of the Superior Court of 
Washington county, 12th August, 1809. 

It appeared from the evidence that Samuel Tompkins 
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died on the 28d February, 1856; that said Samuel and 
Polly Watts, otherwise Polly Tompkins, had born unto 
them eight children, to-wit: Samuel, Julia Dorotha, 
Elizabeth, John, Mary, William, Stephen and Nancy 
Ann; that Polly Watts, the mother, died in 1837 ; that 
Samuel and Julia Dorotha died before their mother, 
minors, and without having married, and leaving no de- 
scendants; that William, Stephen and John died before 
. their father, leaving children, and that Harman H. How- 
ard, one of the plaintiffs, was the administrator of Wil- 
liam, and that John Smith, another of the plaintiffs, was 
the administrator on the estates of John and Stephen, 
deceased ; that Elizabeth first married —— Williams, and 
afterwards a man by the name of Spear, and that she is 
nowa widow, and one of the plaintiffs in this suit; that 
Mary married Harman H. Howard, also a plaintiff; that 
Nancy Ann is the wife of Joseph Miller, and that neither 
Miller nor his wife is joined as plaintiff in the action; 
that the negroes sued for were the children, or descend- 
ants, of Harriet, a woman who was the daughter of 
Rhody, one of the negroes mentioned in the deed of trust. 
It further appeared that James W. Snelling, one of the 
defendants, never had possession of but two of the slaves, 
to-wit: Harriet and her youngest child, and that Robert 
Rutherford, one of the trustees, was dead, and Franklin 
Rutherford, the other and surviving trustee, resided in 
the State of Alabama. The value of the negroes, and 
demand and refusal, were proved. 

Plaintiff, having proved the above stated facts, closed, . 
when defendant moved for a non-suit, on the following 
grounds: 

1st. Because plaintiffs had no legal title to the negroes 
sued for and mentioned in their declaration. 

2d. Because of the non-joinder of Mrs. Miller and her 
husband, as co-plaintiffs, who were joint tenants or own- 
ers of said negroes, with plaintifts. 
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8d. Because there was a mis-joinder of defendants, it 
being shown that James W. Snelling never had posses- 
sion of any of said negroes except two. 

After argument the Court granted the motion and non- 
suited plaintiff, to which decision plaintiffs excepted, and 
assign the same as error. 


Jounson & Stoan and B. H. Worr11, for plaintiffs in 
error. 


Jones & JonES, WIMBERLY and Buatt, contra. 


By the Court.—Lumpx1y, J., delivering the opinion. 


Was the Court right in granting a non-suit in this case ? 
It was moved for on three grounds—Ist, Because of the 
non-joinder as plaintiffs of all the parties interested in the 
property. 

And this presents the question, whether one or more 
joint-tenants, or tenants in common, may sue separately 
in trover. In Starnes ¢ Pearce, (6 Geo. Rep., 84,) 
it was decided that it might be done; and that no advan- 
tage could be taken of it on the trial. When this objec- 
tion was made, the case was on the appeal trial. Weare 
inclined to think that such omission would not be good 
by plea in abatement, notwithstanding the dictum to 
the contrary, in the case referred to. 

The second ground upon which this nonsuit was award- 
ed is, that the plaintiffs had no legal title, in themselves, 
to the property in dispute. The life estate reserved to 
Samuel Tompkins, and Polly, his wife, terminated in 
1856. In nine months thereafter an equal division of the 
negroes given by the deed was to have been made. Rob- 
ert Rutherford, one of the trustees, is dead; the other, 
Franklin Rutherford, resides in Alabama. Some of the 
Court think that the trust terminated at the time that 
the negroes were to have been divided; that the trust was 
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created for the benefit of after-born children, who were to 
be let in under the conveyance. All of us agree, that if 
this were not so, that the cestui que trust were entitled to 
the possession of the negroes, and could, therefore, main- 
tain this action against a stranger, to recover the posseg- 
sion. The trust is nominal. The defendants themselves 
have sworn, in defence of a suit by the surviving trustee, 
against them, that he is no longeratrustee; and we think 
they were more than half right. He is aged, and infirm, 
and a non-resident. He had best make a formal surren- 
der of his trust. 

Would not a recovery by the plaintiffs protect the de- 
fendants? Suppose the trustee were to recover those 
negroes ; it would be for the benefit of the pleintiffs, and 
solely for the purpose of dividing the negroes between 
them. And if it were shown that they had already recov- 
ered the property themselves, would not a court of equity 
interpose and enjoin the suit? Undoubtedly it would. 

3dly. Ought a non-suit to have been granted on account 
ot the misjoinder of the defendants ? 

It seems from the record that there was no proof au- 
thorizing a recovery against James Snelling. The testi- 
mony is, that he once held in his possession Harriet and 
her youngest child. There is no evidence that he con- 
verted them, nor was any demand made of him. Instead 
of non-suiting the case, then, it should have been submit- 
ted to the jury, that if they found that John Snelling 
had all the slaves sued for in his possession, at the time 
they were demanded, or that he had made distribution of 
them, in the language of the witness—and there is evi- 
dence from which it may be inferred that such was the 
fact—in that event, they might find damages against 
John Snelling, for all the slaves. If however, they 
found, from the proof, that two of the negroes, Har- 
riet and her youngest child, were in the possession 
of James Snelling, and there was no proof of any con- 
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yersion by him, they should find generally for James 
Snelling, and a verdict against John Snelling for the 
rest of the negroes. In this way the verdict would cover 
all the issue, and be obnoxious to no legal objection. 

Our judgment, therefore, is, that the non-suit be set 
aside and the case re-instated, and upon the next trial, 
unless the plaintiffs can prove a conversion by James 
Snelling, his name should be stricken from the writ. 

Judgment reversed. 





PARKER vs. BEEMAN. 


1. A tenant cannot so withdraw his claim, under the rent act of 1827, 
(Cobb, 701,) as to relieve himself from the penalty of being assessed 
for double rent, in case the issue is found against him. 

2. An appeal lies under the rent law of 1827. 


Summary proceedings, to eject tenant holding over. 
In Terrell Superior Court, ALLEN, Judge, presiding, at 
May Term, 1859. 


This was a summary proceeding, under the act of 1827, 
by William J.@Parker, to evict from the possession of 
premises leased, Emanuel P. Beeman, a tenant holding 
over after the termination of the lease. Parker made the 
affidavit required by said act, whereupon a process was 
issued by a Justice of the Peace, requiring the sheriff to 
turn the tenant out, and put the lessor into possession. 
Beeman filed his affidavit, denying that he held under 
Parker, and alleging that he claimed and held possession 
in his own right, whereupon, as provided by law, the 
proceedings were arrested before the Justice, and the 
case transferred to the Superior Court, there to be tried, 
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There was a trial in the Superior Court, before a petit 
jury, who found for the plaintiff, from which verdict the 
defendant appealed. The case came up for trial on the 
appeal, and, a jury being empanneled to try the same, 
the defendant, Beeman, moved to withdraw his affidavit, 
Counsel for plaintiff objected. The Court overruled the 
objection, and allowed the affidavit to be withdrawn, to 
which ruling plaintiff excepted. 

Plaintiff then moved to dismiss the appeal. The Court 
refused the motion, holding that the withdrawal of the 
affidavit operated as a disposal and dismissal of the case, 
and plaintiff excepted. 

Plaintiff then moved that.a writ of possession be issued 
from the Superior Court, upon the verdict and judgment 
rendered and entered at the common law, to turn defend- 
ant out and put plaintiff in possession of the premises. 
This motion the Court also refused, holding that the par 
ties being out of the Superior Court, by the withdrawal 
of defendant’s affidavit, plaintiff must proceed with, and 
on the original writ issued by the Justice of the Peace, 
and he was entitled only to an order to this effect. To 
which ruling plaintiff excepted. Whereupon plaintiff 
tendered his bill of exceptions, assigning as error the rul- 
ings and decisions above mentioned. 





Strrozier & Smit, for plaintiff in error® 


W. A. Hawkins, and Perkins, contra. 


By the Court.—Lvumpxin, J., delivering the opinion. 


We are called on to construe the act of 1827 (Cobb, 
701,) under.which the summary proceeding was prose- 
cuted. 

The owner of the land demanded possession of the ten- 
ant, who, refusing to surrender the premises, the owner 
made oath that the term had expired, and obtained a 
recount to dispossess the tenant. It was executed, when 
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the tenant made a counter-affidavit that he did not hold 
under the person claiming. The sheriff reported his pro- 
ceedings to the next term of the Superior Court, an issue 
was formed, and submitted to the jary, who found against 
the tenant. He appealed from the verdict; when the 
appeal came up for trial the tenant was permitted to 
withdraw his claim, the Court holding, at the same time, 
that by doing so the whole case was earried out of Court. 
It also held that an appeal would lie in sucha case. In 


which we think he was right. 


But had the tenant the right so to withdraw his claim 
as to get rid of his liability for double rent, under the 
statute? Wethink not. True, he had the privilege to 
cease to litigate his landlord’s right to the premises, 
which was a confession that he had been wrongfully kept 
out of them. But, having made himself subject to the 
penalty of the law for setting up a frivolous claim, and 
thereby withholding the land from the true owner, he 
ought not to be allowed, by his own voluntary act, to 
relieve himself of the consequences. 

Under. the claim law of 1811, a practice obtained of 
allowing a claimant to withdraw his claim, and put it in 
again to his parties. We cannot very clearly see the rea- 
son for such a practice. The Legislature of 1821, after 
reciting that a construction had been put upon the act of 
1811, which tended to the manifest injury of the commu- 
nity, and frequently produced not only injustice to plain- 
tiffs in execution, but evidently to oppress and harrass 
them by the delay of justice, enacted that the claim 
should be tried at the first term, and claimant was required 
to give bond, to indemnify the creditor for any damages 
which he might sustain, and which the jury were allowed 
to assess to an unlimited amount, not less than ten per 
cent, and the claimant was permitted to withdraw his 
claim only, (Cobb, 532-538,) and that prior to an ap- 
peal, if damages had been assessed.—(8 Ga. Rep., 184.) 
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Under the rent law of 1827, no bond of indemnity ig 
given, and the only compensation the owner has is, to 
recover double rent of the tenant. It should not be ip 
the power of the tenant to deprive him of this. With 
Squatter-Sovereignty, in its political aspects, we have 
nothing to do. It is evidently not a favorite with our 
people, as applicable to private property. 





HART vs. McCOLLUM. 
4a 


If the husband is seized of lands at any time during the coverture, and 
they have not been conveyed away by him, nor by a public officer, 
under judicial sale, the widow, at his death, is entitled to dower in 
said lands. 


Dower, in Houston Superior Court. Decision by Judge 
Lamar, April Term, 1859. 


Abigail M. Tart, as the widow of Levi Hart, deceased, 
filed her petition to have dower assigned to her, in lot of 
land No. 9, situated in the thirteenth (13) District of 
Houston. 

The defendant pleaded— 

1st. That applicant was not the widow of Levi Hart. 

2d. The statute of limitations. 

Plaintiff proved her marriage with Levi Hart, the de- 
- eeased, 15th July, 1818, and that he died in December, 
1853. She then introduced and read in evidence a grant 
from the State to Levi Hart, for the lot in question, dated 
12th day of December, 1825, and closed. 

Defendant, as color of title, and in support of this plea 
of the statute of limitations, offered and read in evidence 
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a deed from the sheriff of Houston county, for the lot in 
question, (No. 9, 13th District, Houston county,) to Peter 
Daniel, sold under fi. fas. from Justices Courts, in favor of 
John Rawls, against Wm. B. and Job W. Smith, first 
Tuesday in May, 1832. Deed dated 1st May, 1832. Re- 
corded 18th June, 1832. Also a deed from Daniel to de- 
fendant, for the same lot, dated 24th October, 1850, and 
recorded 25th November, 1850. Also a deed from Jesse 
Lewis to W. B. and J. W. Smith, dated 20th November, 
1830; recorded 26th November, 1830. Then a deed from 
Benj. E. Hall to Jesse Lewis, dated 27th January, 1829, 
and recorded 2d June, 1829. 

_ It was admitted by plaintiff’s counsel that defendant, 
and those under whom he claimed, had been in possession 
of said lot ever since 1830. 

Counsel for plaintiff requested the Court to charge, that 
although the possession of McCollum might be sufficient 
to bar Levi Hart in his lifetime, yet, that, as he was seiz- 
ed during coverture, his laches did not operate to divest 
plaintift’s right to dower. The court refused so to charge, 
but charged the jury that although, by the common law, 
all that was necessary to entitle a widow to dower was to 
prove the marriage, and seizin of the husband at any time 
during coverture, and his death, yet our legislation had re- 
pealed the common law, so far, that if the husband lost 


title to the land before his death, either by sale, the stat- 


ute of limitations, or any other way, his widow was not 
entitled to dower. Under our law, the husband must be 
seized at his death, to entitle his widow to dower. To 
which charge plaintiff excepted. 

The jury found for the defendant, and plaintiff assigns 
the charge as error. 


Joun M. Gixks, for plaintiff in error. 


Ext Warner, contra. 
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-By the Court.—Lumpxin, J., delivering the opinion. 


It is admitted in the argument, and is undoubtedly true, 

‘that the right of dower stood in this State, as it did at 
common law, until 1826. The colonial act of 1760 (Cobb, 
161,) merely ascribed the mode by which the right of 
the feme covert might be conveyed. 

By the act of 1826, (Prince, 249,) it is no longer neces. 
sary for the wife to join with the husband to bar her dow. 
_er, except as to the lands of which the husband may haye 
become possessed by his intermarriage. As to all other 
lands of which he may have been seized during coverture, 
his separate deed is sufficient to convey the entire title, 
The legislature, fearing some construction might be put, 
upon the act which would limit the widow’s right to lands 
which come by her, say that nothing contained in the aet 
shall prevent the widow from her right to dower in all 
lands of which her husband might have been seized, 

Mortgaged lands would be included under this clause. 

One thing is very plain—that while the separate con- 
veyance of the husband is sufficient to transfer the entire 
title, except as the marriage lands, still to effectuate that 
object a cunveyance must be made. And the mere failureof 
the husband to sue for lands of which he was once legally 
seized during coverture, until the statute of limitations 
attaches as against him, does not exclude the wife’s right 
to dower in said lands—a right which she may assert 
when she becomes discourt. 

The judges in convention held, and such was the well 
settled doctrine of the common law, that the statute of 
limitations did not run against dower. 

In confirmation of our constructions of the act of 1826, 
we refer to the statute of 1842, (Cobb, 179). It is as fol- 
lows: ‘ All conveyances of real estate made by any sheriff 
or other officer, in pursuance of sale made under execu- 
tion or other legal process or order of court, in the life- 
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time of the husband, shall be as good and effectual in bar 
of the right of dower as if the conveyance was made by 
the husband himself. 

The act of 1826 having provided that the deed of the 
husband alone should be good to convey away the wife’s 
rights of dower, the act of 1842 makes judicial sales and 
conveyances in the lifetime of the husband “as good and 
effectual in bar of the right of dower as if the conveyance 
were made by the husband himself.” And this is as far 
as the legislature has gone. 

That the legislative policy has been to respect dower, Ido 
not deny. Neither do I find fault with it. On the con- 
trary, 1 approve of it. That they intended by the act 
of 1826 to limit it to lands which come by her, and which 
she had not conveyed jointly with her husband, and lands 
of which the husband died seized and possessed, is quite 
probable. Still it is manifest that the acts passed have 
fallen short of accomplishing that purpose. 

To bar her right then, there must be a conveyance by 
the husband or by the officer of the law under a judicial 
sale. 

We hold, then, that as to the land in dispute, it is only 
for the widow to show marriage, seizure of the husband 
atany time during coverture, and death of her husband, and 
her right to dower is prima facie established. The legis- 
lation of the State is not in the way in this case. 


Judgment reversed. 
81 
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McLIN vs. WILLIAMS. 


Plaintiff in trover recovered. Pending the action the property was 
sold under fi. fas. in favor of creditors of the defendant in trover, 
Held, That the sale was without authority and void ; and, therefore, 
that neither those creditors nor the plaintiff in trover was entitled 
to the money raised from the sale. 


Motion to distribute money, in Terrell Superior Court. 
Decision by Judge Kippoo, at May adjourned Term, 1859, 


Robert McLin instituted his action of trover against 
Matthew E. Williams, for the recovery of a negro woman 
and child, alleged to be the property of McLin. Pending 
this suit, the sheriff of Terrell county, by virtue of sundry 
fi. fas. against Williams, amongst other property, levied 
upon the negroes sued for in the trover suit and sold them. 
They were sold for $925. At the May term, 1859, of Ter. 
rell Superior Court, the trover action was tried and McLin 
obtained a verdict against Williams for $1,557 60. At 
the same term of the court, and after verdict in the trover 
case, McLin moved that the sum of nine hundred and 
twenty-five dollars, the amount in the hands of the sheriff 
arising from the sale of said negroes, Charlotte and her 
child Pete, be paid over by the sheriff to plaintifi’s (Me 
Lin’s) attorney. The court overruled the motion, holding 
that the negroes being sold prior to the recovery in the 
action of trover, plaintiff was not entitled to the proceeds 
of said sale, but the same belonged to the older judgments 
against Williams. To which decision McLin excepted, 
and assigns error thereon. 


W. A. Hawsgrns, for plaintiff in error. 


West, Baron & Davis, and Dovetass & Dove.ass, contra. 
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By the Court.—Bennine, J ., delivering the opinion. 


The questions are two: Were the creditors of the de- 
fendant in trover entitled to the money? or was the plain- 
tiff in trover entitled to it? The court held that the 
creditors were entitled to it. We think that neither they 
nor the plaintiff in trover was entitled to it. 

The second section of the act of 1830, “to prevent per- 
sonal property, which is the subject of an action of tres- 
pass or trover, from vesting in the defendant,” &c., is as 
follows: ‘“ No judgment obtained against the said defend- 
ant, to such an action of trespass or trover, prior in point 
of time to the said judgment so obtained by the said 
plaintiff in such action of trespass or trover, shall have 
any lien or binding force on the said property which is 
the subject matter of such action of trespass or trover, 
until after the damages and costs recovered by such ver- 
dict, and judgment of the plaintiff in such action of tres- 
pass or trover, are first paid off and discharged.’’—Cobb’s 
Dig., 500. 

A judgment that has “no lien or binding force” on a 
piece of property, is the same as a void judgment, so far 
as that piece of property is concerned; and the fi. fa. is- 
sued on that judgment is, consequently, the same as a 
void fi. fa., so far as that piece of property is concerned. 
That fi. fa., therefore, cannot give any authority to the 
sheriff to sell that piece of property ; and if he still sells it 
under the fi. fa. the sale is merely void, amounting to no 
more than it would amount to if no such fi. fa. existed. 
These things being so, it cannot be that the plaintiff in 
the judgment and fi. fa. can be entitled to the money 
arising from the sale. 

We think, then, that the court below erred in holding 


-that the general judgment creditors of the defendant in 


trover were entitled to the money raised from the sale of 
the negroes, “ the subject matter” of the action of trover. 
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Was the plaintiff in trover entitled to thé money? 
Clearly not. His recovery shows that the property sued 
for was his, and his judgment did not “change the proper- 
ty,” or “vest the same,” “in the defendant,” “ except so 
far as to subject the said property to be sold under and by 
virtue of an execution” his “judgment.”—Cobb, 499, 
His rights, then, are all against the negroes; he cannot 
have negroes and money too. He does not offer to waive 
his rights against the negroes. 

- What then is to become of the money? That is a 
question not in the case. I will say, however, that I sup- 
pose it to be a question which concerns only the sheriff 
and the purchaser of the negroes. They have both been 
guilty of a wrongful conversion of the negroes, which, as 
the recovery in the trover action shows, belong to the 
plaintiff in trover. They are both, then, liable to him in 
trover for the negroes. Besides, the negroes are subject 
to the judgment in trover. The sheriff, therefore, or the 
purchaser—one or the other—will have to respond for the 
negroes to the plaintiff in trover. It would seem, then, 
but the dictate of justice and equity, that of the two, he 
that shall be the one so to respond, shall also be the one 


to take the money. 
Judgment reversed. 





DOE, ex pem., HANBY AND DOSS, vs. ROE, cas. zu- 
zctor, AND TUCKER. 


If there be a conflict of testimony, and the circuit judge refuses to 
grant anew trial, this court will not interfere, although, in their 
opinion, the weight of testimonv is avainct *h> ->-7" + 
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Ejectment, in Clay Superior Court. Tried before Judge 
Kippo0o, and motion for new trial heard and decided at 
March Term, 1859. 


This was an action of ejectment upon the several demi- 
ses of Absalom Hanby and Azariah Doss, against Sarah E- 
Tucker, tenant in possession, for recovery of lot of land 
number 383, in the seventh district of originally Lee, but 
now Clay, county. | 

This case was before this court upon exceptions to the 
rulings and decisions made by the court below, at June 
term, 1857, and will be found reported in 22d Geo. Rep., 
p. 182, when the judgment below was reversed and the 
cause remanded for a new trial. 

The case coming on again for trial, at September term, 
1858, the jury, upon the proofs submitted, found again 
for the defendant; whereupon, plaintiff took a rule nisi 
for a new trial, upon the grounds that the verdict was 
contrary to law and evidence and decidedly against the 
weight of evidence. 

The court refused to make the rule absolute and plain- 
tiff excepted. 


KH. H. Bratt, for plaintiff in error. 


Doverass & Dovatass, contra. 
By the Court.—Lumpxtn, J., delivering the opinion. 


We think the verdict contrary to the weight of evi- 
dence in this case; but not so strongly and decidedly so 
as to authorize a new trial, especially when it has been 
refused by the circuit judge who presided on the trial of 
the cause. 

We rather think this lot of land has been made without 
being paid for. Still there is a conflict of testimony ; and 
the jury were probably the best judges as to the facts. 

Judgment affirmed. 
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BROWN & McCOY vs. DELOACH. 


1. A father is bound to pay adebt contracted by his minor child, 
if he authorized the child to contract it ; and a promise by the father 
to pay the debt, in certain events, is a fact admissible to the jury on 
the question, whether the father did, or did not, authorize the son to 
contract the debt. 

2. A firm of merchants furnished a minor with goods, consisting of a 
plated chain, two gold pens and pencil cases, a cassimere suit of 
clothes, two pairs of kid gloves, and other similar articles, and 
proved by a witness that “the goods were necessaries and suitable 
to the condition” of the minor. There was no proof that the minor 
had not, already, a supply of such goods. The father of the minor 
was sued for the price of the goods. Held, That even if a father is 
bound to pay for necessaries furnished to his child, and, even if 
these goods are such as can be included in the term necessaries, 
yet, that the father is not liable to pay for them, unless it be shown 
that the child, when furnished with them, was destitute of such 
goods. 


Nonsuit, and motion to reinstate the case. Decision by 
Judge Lamar, in Talbot Superior Court, March Term, 
1859. 


Brown & McCoy brought suit (for the use of Thomas 
A. Brown) against Simeon Deloach on an account for goods, 
&e., furnished by said firm to Seaborn Deloach and 
charged on the books of the firm to Seaborn Deloach. 

Plaintiffs introduced as a witness Augustus C. McCoy, 
who testified that the account attached to the declaration 
was correct ; that the goods were all sold and delivered to 
Seaborn Deloach, a son of the defendant, and charged to 
the son on plaintiff's books; that the credit was given 
exclusively to the son and not to the defendant; that the 
goods were necessaries and suitable to the condition of 
the purchaser; and that said son was, at the time of the 
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purchase, under the age of twenty-one years. McCoy 
also testified, that at the close of the year in which said 
account was made, defendant came to the store of plaintiffs 
and paid off his own account. Witness presented him 
with the account against his son, (now sued upon,) and 
defendant told witness if he would let the account lie 
over until the next fall it shouldbe paid. That if his son 
did not pay it, he would. 

Whereupon, defendant objected to so much of the tes- 
timony of the witness as went to show any liability or 
promise on the part of the defendant to» pay said debt, 
and moved to exclude the same from the jury, on the 
ground that such promise was void by reason of the stat- 
ute of frauds and perjuries. The promise was admitted 
to have been a verbal promise. The court sustained de- 
fendant’s motion and excluded said testimony; to which 
ruling, plaintiffs, by their counsel, excepted. The plain- 
tiffs having no further evidence, the court, on motion, 
granted a nonsuit. Afterwards, and during the same 
term, plaintiffs moved to reinstate their case on the ground 
that the court erred in excluding said testimony. The 
court refused the motion, and plaintiffs excepted, and now 
assigns the said rulings as error. 


B. H111, for plaintiffs in error. 
Smitu & Pou, contra. 
Judge STEPHENS absent. 


_ By the Court.—Bennine, J., delivering the opinion. 


Was the court below right in excluding from the jury 
. the defendant’s promise to pay his son’s debt “the next 
fall,” if the plaintiffs would let the debt lie over till then, 
and the son should fail to pay it? We think not. 

If the son’s account was contracted by the authority of 
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the father, it was a contract binding on the father. Any- 
thing, then, from which the jury would have been at lib- 
erty to infer that the son had been authorized by the 
father to contract the account, was admissible as evidence 
to the jury. This promise of the father to pay the ac- 
count, in certain events, was a thing from which the jury 
might have inferred that the son had been authorized by 
him to contract the account, although it was not a thing 
from which they were bound so to infer. The promise 
might have been the result of other reasons than a con- 
sciousness in the father that he had authorized the creation 
of the account; as, of a wish to save his son’s credit; ofa 
desire to spare his son’s sensibilities; of an opinion that 
the law made him liable to pay the account; but then, as 
the promise might have been the result of consciousness 
in him, that he had authorized the creation of the ac- 
count, the promise was proper matter for the jury—it 
being the business of a jury, when a fact will bear several 
different interpretations, to say which one of them it shall 
bear. 

[1.] We think, then, that the exclusion of the promise 
from the jury was an error. 

The ground on which the court put the exclusion, pro- 
bably, was, that the promise was a promise to answer for 
the debt of another, and was, therefore, a promise on which 
an action was forbidden by the statute of frauds. Bat, if 
the account was contracted by the authority of the father, 
the person making the promise, the debt was the father’s 
debt, and not the son’s; and, therefore, the promise was 
not a promise to answer for another’s debt, but was a 
promise to answer for his own debt. 

The promise having been excluded from the jury, was 
the other evidence sufficient to carry the case to the jury, 
and prevent a nonsuit? That is the next question. 

The other evidence, at most, was that of a witness who 
said, that the son was not twenty-one years old, and that 
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“the goods were necessaries, and suitable to the condition 
of the” “son.” A bill of the goods was attached to the 
declaration. It is as follows: 
Mr. SeaBorn DELOACH, 
Bought of Brown & McCoy. 





1854. 
Dep. 27—1 plated chain. .......c.ccececcesssoscssecsaseu' 4 00 
1855. 
April 8—1 gold pen and silver case...........s+s+00 3 50 
« —l1 pr. kid gloves, 1 87; May 14,1 alapaca 
ORG; D:D iiinics csnsnn issue octeenedueiegle 7 87} 
“« —1 pair Ga. shoes, 3 00; 8 yards check 
linen, 1 GBiicsc.ivecsins seo. csmersianeies 4 50 
June 16—1 valise, 4 00; 2 silk cravats,2 T5......... 6 75 
July 5—1 pr. white pants, 5 00; Aug. 7, T yards 
gingham, 1 40.......scecscisccecavediicas 6 40 
“ 15—1 gold pen silver case, 2 00; Oct. 1, 1 cas- 
simone git, 22 GO. .....4......cddsedsisewes’ 24 50 
“ 1 pr. boots, 8 00; 3 pr. $ hose, 1 12}........ 9 124 
Nov. 21—1 pr. Ga. shoes, 3 50; (24) 2shirts, 4 00.. 7 50 
Dec. 20—1 pr. kid gloves, 1 50; 2 collars, 50 ...... 2 00 
6 24-1 mbrella.........ceccccccsscccscdveccceces eaveve 8 00 
$78 65 


Here, then, two questions arise ; one, whether a father 
is bound to pay for necessaries furnished to his minor 
child, but furnished without his authority; the other, 
whether such articles as those contained in this bill of goods 
are necessaries. The English cases seem to answer the first 
question in the negative.—Baker vs. Keer, 2 Stark. R., 
501; Flenk vs. Torlemache, 1 Car. & P., 5; Blackburn vs. 
Mackay, 1 Car. & P.,1; Roby vs. Abbott, 6 Carr. & P., 
286; Clements vs. Williams, 8 Carr. & Pay., 58; Seaborne 
vs. Maddy, 9 do., 497; Shellon vs. Springett, 20 English 
Law and KEq., 28; Mortimer vs. Wright, 6 Mees. & 
Welsb., 482. 
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And we very much incline to think that the English 
cases are in the right. Not that we know of any very 
general variance in the American cases. Even if a father 
is bound to furnish his child with necessaries, and fails to 
do so, that does not impose an obligation on any third 
person to discharge this duty of the father. If a third 
person does it, then he does it voluntarily, and what right 
have voluntary services to expect more than voluntary 
compensation. If we may, of our own accord, discharge 
this duty for others, and compel them to pay us for it, 
why may we not, of our own accord, pay their debts, or 
discharge any of their other duties for them, and compel 
them to compensate us for so doing ? 

But, conceding that a father is bound to pay a third 
person for necessaries furnished to his child, are such ar- 
ticles as those contained in the above bill of goods neces. 
saries? Surely not. There is not one of them that can be 
called a necessary. What are necessaries? Food, cloth- 
ing and lodging, of a cheap style. We may throw in 
medicine. It is the right of a father, however rich, to 
bring up his child ona plan of the utmost economy. 
This right is invaded whenever a third person steps be- 
tween him and his child, and furnishes the child with 
such articles as he presumes to deem “suitable to the 
child’s condition in life.” The right is outraged when he 
also requires the father to pay for the articles.—See Simp- 
son vs. Roberts, 1 Esp., 17; Grantz vs. Gill, 2 do., 471. 

But granting that any articles which a witness may 
consider suitable to a child’s condition in life are necessa- 
ries to the child, yet that can be true only when the child 
does not already possess such articles. And there is no ev- 
idence in this case that the child did not have a proper 
supply of such articles as those furnished to him by the 
plaintiffs in error; and, in the absence of such evidence, it 
is to be presumed that he did have; for, it is to be pre 
sumed, until the contrary be shown, that the father did 
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his whole duty, and, therefore, that he supplied the child 
with such articles,—if, indeed, to supply ‘the child with 
them was his duty. 

Upon the whole, then, we think that the evidence, 
when the father’s promise was excluded from it, was not 
sufficient to support the action, and, therefore, there was 
nothing in the evidence, as it then stood, sufficient to 
prevent the court from granting the nonsuit. Still, the 
granting of the nonsuit was an error, for the reason that 
the promise was improperly excluded ; which, if it had 
been admitted, would have been sufficient to carry the 
case to the jury. We must, therefore, order the case to 
be reinstated. 

Nothing need be said of the last exception—that to the 
refusal of the court to reinstate the case. 

Judgment reversed. 





CLEMENTS & MILLER vs. LITTLE. 


When the verdict is contrary to the evidence, a judgment ordering a 
new trial ought not to be disturbed. 


Claim, tried in Webster Superior Court, before Judge 
Kippoo, at March Term, 1859. 


Clements & Miller sued out an attachment against 
Benj. @. Hattox, which was levied upon a negro man 
named Warwick, as the property of defendant. Little 
interposed a claim to the property, and the cause coming 
on for trial, the following was about the substance of the 
testimony : , 
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On the part of plaintiffs in the attachment it was proved 
that the negro man was in the possession of defendant, 
Hattox, prior to and at the time he left the county; that 
Hattox had had him in possession four or five months; 
that Hattox left about December, 1857, or January, 1858, 
Claimant proved that about the 12th June, 1857, he sold 
said negro to Hattox for the sum of seven hundred dol- 
lars, conditionally, to make titles upon the payment of 
the purchase money. He introduced the note given for 
the purchase money, which had not been paid, and also 
the bond for titles which he executed to Hattox. The 
note was dated, Fort Valley, June 12th, 1857, and was 
payable ninety days after date to the order of Harvey 
Little alone, and the bond was of the same date and wit- 
nessed by Q. A. Averce, J.P. Claimant likewise proved 
that about the date of said note and bond he and Hattox 
were at Fort Valley, and that he had the negro in his 
possession, and then and there sold him to Hattox, and 
that the note given for the purchase money had not been 
paid. 

The jury found for the plaintiffs, and claimant took a 
rule nisi for a new trial on the following grounds: 

1. Because the court erred in charging the jury that 
the conditional bill of sale or bond for titles was not of 
itself sufficient to show title in claimant at and before the 
date of said instrument. 

2. Because the court erred in charging the jury that 
parol evidence is inadmissible to contradict, add to or alter 
the written instrument ; there being no evidence to which 
said charge was applicable. 

8. Because the court erred in refusing to dismiss the 
levy,.on motion of counsel for claimant, on the ground 
that plaintiff’s proof had not shifted the onus. __ 

4, Because the jury found contrary to the charge of 
the court, “that if claimant had the negro in his posses- 
sion at Fort Valley on the 12th June, 1857, and sold him 
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to Hattox upon condition that the purchase money was 
to be paid before the title passed, that then claimant’s 
possession was prima facie evidence of his title; and if he 
had no title, Hattox could have none, if he got possession 
from Little and had not. paid the note.” 

5. Because the court erred in refusing to charge as re- 
quested by claimant’s counsel, that when a note was pay- 
able at bank, it was the custom for the payee or holder 
to endorse his name in order to enable the banker to 
collect it. ‘ 

6. Because the verdict was contrary to law and the 
evidence and against the weight of evidence. 

After argument, the court made the rule absolute and 
granted a new trial ; to which decision plaintiffs excepted. 


McCay & Hawkins, for plaintiffs in error. 


ScaRBoROUGH, represented by B. Y. Martin, and Sam. 


EnaM, contra. 
By the Court.—Bznnine, J., delivering the opinion. 


The question is, was the court below right in granting 
the motion fora new trial? We think that the court 
was. It is sufficient, if the ground, that the verdict was 
contrary to the evidence, was good. And that ground 
was, we think, good. 

The evidence showed that Little, being in possession of 
the slave, sold the slave to Hattox, and bound himself to 
make title to Hattox, on being paid the purchase money 
by a certain time; that the purchase money was not paid 
by that time, or at all; and that Little, thereupon, assert- 
ed his title to the slave. 

The evidence showing this, what right was there left in 
Hattox? Either none at all,-or, at least, none except on 
the terms of his tendering the purchase money. Andhis 
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creditors could have no further or better right than he 
had. Neither he nor they tendered the purchase money, ~ 
Therefore, neither he nor they had any right in the slaye 
sufficient to subject the slave to be sold to pay his debtg 
due to them. 

Therefore, the verdict was contrary to the evidence, for 
it found the slave subject to Hattox’s debts. 

This ground being good, the motion ought to have 
been granted. It was granted. It is useless, therefore, 
to-consider the other grounds of the motion. 

Judgment affirmed. 





TILLMAN vs. DAVIS. 


The return of service on the writ, by the sheriff, cannot be traversed, 
except for fraud or collusion. 


Certiorari. Decision by Judge Aten, in Lee Superior 
Court, March Term, 1859. 





William J. Tillman brought suit to the January Term, 
1858, of Lee Inferior Court, against John A. Dennard 
and Jonathan Davis, on a promissory note given for rent. 
Davis lived in the county of Lee, and Dennard in the 
county of Dougherty. Both parties appear, from the en- 
tries on the original and second original declarations, to 
have been regularly served. 

At the July Term, 1858, of said court, a verdict was 
rendered in favor of the plaintiff, judgment duly entered 
up, and fi. fa. issued. 
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Davis afterwards moved to set aside said judgment, on 
the following grounds, to-wit : 

1st. That defendant Davis was, in fact, only security to 
the contract on which said judgment was founded, and 
signed the same as such. 

2nd. That he gave plaintiff notice to sue the principal 
on said note on or about the first day of January, 1858. 


That the suit on which said judgment is founded was 


brought against himself and said principal within three 
months after the notice aforesaid, but that said principal 
was never duly served with said writ; that said principal 
was not served until after the court passed to which the 
writ was sued. And that, therefore, the court had no 
jurisdiction of said suit. That Dennard was insolvent. 
These facts Davis offered to prove to the court. 

The court refused the motion, and Davis excepted; 
whereupon the court also overruled the exceptions, and 
Davis sued out a writ of certiorari. Upon the hearing of 
the certiorari at the March Term, 1859, of Lee Superior 
Court, it was admitted that, since the hearing in the Inferi- 
or Court, the interrogatories of C. M. Boynton, the sheriff 
of Dougherty county, had been taken, and that the 
sheriff admitted he had not served Dennard within the 
proper time; that the service was, however, made before 
the January Term, 1858, of Lee Inferior Court, and by 
the consent of Dennard, was dated back to the proper 
time. The court refused to act upon any matter not dis- 
closed by the record from the court below, but sustained 
the certiorari and overruled the decision of the Inferior 
Court. 

To this decision counsel for Tillman excepted, and now 
assigns the same for error. 


West, representing Kimproven & Bass, for plaintiff in 
error. 
Vason & Davis, McCay & Hawkins, contra, 
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By the Court.—Lumpxtn, J., delivering the opinion. 


Of course, the testimony of Boynton, the sherift of 
Dougherty county—taken after the case was decided in 
the Inferior Court—was properly disregarded upon the 
hearing of the certiorari. Had that evidence been in, it 
would have sustained the return of Boynton, the sheriff; 
and we should have been saved the necessity of inquiring 
whether the return of that officer, as it stands, can be 
controverted? The case depends upon the decision of 
that question. If Dennard was regularly served, as he 
appears to have been by the return of the sheriff, Davis 
was concluded by the judgment. 

The question has not been adjudicated by this court. 
It is true that in Higgs vs. Huson and others (8 Ga. Rep., 
817,) this court said an official return by the sheriff on a 
ca, sa. or fi. fa. could not be controverted; and that a 
party injured by a false return of this sort is remitted to 
his action against the sheriff. But that point was not 
really in the case, nor was the judgment of the court put 
upon that ground. 

‘So in Parker vs. Jennings (26 Ga. Rep., 140,) this court 
permitted a defendant in execution to resist the payment 
of the fi. fa. by affidavit of illegality, where the rewas an 
_ entry of service upon the writ by the sheriff, that he had 
left a copy at the defendant’s most notorious place of 
abode ; it appearing, or at least being conceded, that the 
defendant at the time resided in a different county. But 
the point discussed and decided there was, whether, when 
the defendant has not been served, he can get rid of the 
judgment by affidavit of illegality. :And the proposition 
as to the right of the party to traverse the sheriff’s re- 
turn, was not raised or considered. 

We shall treat the question, therefore, as res integra in 
this court. 

Upon examination, it will be found that the conclusive- 
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ness of the sheriff’s return, both upon mesne and final 
process, is assumed as one of the axiomatic truths of the 
law, and the principle is found scattered broadcast through- 
out the whole of the text books and reports, both in En- 
gland and in this country, except in the State of Connec- 
ticut, where a contrary doctrine has obtained. 

“The return of the sheriff,’ says Baron Comyn, ‘is 
of such high regard, that generally no averment shall be 
admitted against it. As if A. be returned to be outlawed, 
he cannot say that he was only quarto or quinto exactus. 
Kit., 280. Ifthe sheriff return issues upon B., it cannot. 
be averred by A. to save the issues, that his name is not 
B.—2 Rol., 462, 1.5. If the sheriff in redisseisin returns 
accessi ad terras, &c., it cannot be assigned for error, quod 
non accessiti—Leon., 183. If coronors make a return, it 
cannot be said that only one made the return.—R. Ray- 
mond, 485. If a sheriff returns scire feci-A. tenen’ un’ 
mess’, A. cannot plead non tenet. R. Cro. Eliz., 872; R. 
Mod. 10. (Com. Dig. Title Retorn G. 6 vol., 242-243.) 

Sheriffs’ return not traversable; but you may have an 
action for a false return.—Loft., 631; Rex vs. Elkins, 4 
Burr. 2127; Barr vs. Satchwell, 2 Str., 813. 

But I will not multiply citations upon this point. I 
have investigated carefully in Brooke and Viner’s Abridge- 
ments, and traced the question to its fountain head, and 
find it well settled that by the common law no aver- 
ment will lie against the sheriff’s return, and one reason 
assigned amongst others is, that he is a sworn officer, to 
whom the law gives, credit.—Jenk. 143, pl. 98. There 
are some exceptions to the general rule in favor of life 
and liberty, and some modifications made by several an- 
cient statutes. But they are slight and restricted to re- 
turns upon particular subjects, and do not affect the 
present case. It is also true, that while the return of the 
sheriff, in certain cases, will not be allowed to be contro- 

32 
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verted in the same action, an averment may be made con- 
trary to the same return in another action. 

I lay down another proposition, which seems to be uni- 
form and incontrovertible: that a return of the sheriff 
which is definitive to the trial of the thing returned, ag 
the return of the sheriff upon his writs, cannot be tray- 
ersed.—Brooke’s Abr. Title Averment; Viner’s Abr. Ti- 
tle Return, vol. XIX. 

All the American authorities are collected in note-(d,) 
appendix to vol. 2, Cowen & Hill’s notes to Phillips on 
Ey., p. 794, and, as I stated in the beginning of this opin- 
ion, with a solitary exception, there is an unbroken array 
of American.cases in favor of the well-established English 
rule, that as between the parties to the process’ or their 
privies, the return of the sheriff is usually conclusive, 
and not liable to collateral impeachment, except for fraud 
or collusion; a rule so necessary to secure the rights of 
the parties, and to give validity and effect to the acts of 
ministerial officers, leaving the persons injured to their 
redress by an action for a false return ; and that this rule 
concluding the parties, applied to mesne process, by which 
the parties are brought into court. 

I will not consume time in reviewing the Connecticut 
cases. Suffice it to say that in Watson and others against 
Watson, (6 Conn. Rep., 334). Ch. J. Hosmer, who deliv- 
ered the meagre opinion of the court, says, distinctly, 
that it is a general rule of the English common law, that 
the return of the sheriff is conclusive, both as it respeets 
mesne and final process, there being no distinction made 
between the two in Westminister Hall. But that in Con- 
necticut a contrary doctrine had prevailed; and that he 
was unable to assign the precise reason for this departure 
from the English common law. 

This concession is sufficient to satisfy a judge in Geor- 
gia what his duty is. 

It may be supposed that to make the returns of an offi. 
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cer, prima facie evidence of their truth would be a sufti- 
cient security for the rights of the people; and to prevent 
the perpetration of irreparable wrong. But that is a mat- 
ter for the legislature and not for the courts. 

By the act of 1840 (Pamphlet, p. 40; Hotchkiss, 527,) 
returns made under oath, by virtue of any rule or order 
of the court, are traversable. But the legislature has not 
seen fit to extend the right to the ordinary returns made | 
by a sheriff on processes in his hands. Where they stop, 
we must stop. 


StepuEns, J., concurred. 


Bennine, J., dissenting. 


The suit was in favor of Tillman, on a rent note made 
by two persons, Davis and another,—Davis living in Lee 
county, the otherin Dougherty county. The declarations 
had on them sheriff’s entries to the effect that each de- 
fendant was duly served with copies of the declarations. 

They were, however, established declarations, the orig- 
inals having been burnt with the court house, and they 
had been established, without notice to Davis. 

Davis oftered to show that the return of service as to 
the person in Lee was not true; offered to show that the 
time at which that person was served was after the return 
term of the declaration. The court decided that he was 
entitled to show this; and that is one of the decisions 
excepted to. Was the decision right? A majority of 
this court think that it was not; I think that it was. 

If the return or entry on the declaration for Dougherty 
county was conclusive on Davis, I am wrong; if it was not 
conclusive on him, I am, I suppose I may say, right. 

Was the return conclusive on Davis? If conclusive, 
why was it conclusive? What principle of law is there 
which made it conclusive? The principle which makes 
judgements conclusive on parties and privies to the judg- 
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ments? Certainly not; parties and privies have notice of 
the suit, and, therefore, have an opportunity of seeing to 
it, that the judgment shall be right. Consequently, it is 
but reasonable to presume, as to them, that the judgment 
is right. But the parties have no chance to see to it, that 
the sheriff’s return shall be right. He acts in their ab- 
sence; acts independently of them. 

Is it the principle which makes the conduct of a person 
which has been acted on by another, conclusive on the 
former? That principle is, that if A. is knowingly guilty 
of conduct which leads B. to a false conclusion on which 
B. acts, and acts in such a way that he would be injured, 
if A. should be allowed to repudiate the conduct, A. will 
not be allowed to repudiate the conduct. But does that 
principle apply here? First, Did Davis know that this 
return was false until he tendered the issue? It does not 
appear that he did. Secondly, Had Tillman acted on the 
impression that Davis was sanctioning the sheriff’s re- 
turn? It does not appear that he had. Thirdly, But if 
Tillman had acted on that impression at all, had he done 
so in such a way that he would have been injured if Davis 
had been allowed to open his mouth and object to the 
return? It does not appear that he had? What had he 
done? Nothing at all. 

What principle, other than these two, is there that 
promises more than they do towards showing that the 
sheriff’s return was conclusive on Davis? I know of 
none. 

It was argued that it was sufficient for Davis that he 
would have a right of action fora false return against the 
sheriff, in which action he would be at liberty to contro- 
vert the return. But is it a justification for making a 
man pay what he does not owe, that his paying it will 
give him a suit for indemnity against some third person? 
that is, will give him a chance for reimbursement? The 
sheriff may be insolvent, and so may be hissureties. And 














MACON, JUNE TERM, 1859. 501 


Tillman vs. Davis. 








then, how hard may this be on the sheriff or his sureties; 
how favoring to-one entitled to no favor. Suppose this 
ease: A. sues B. on a note to which B. has a good defence. 
The sheriff serves C. instead of B., but returns that he has 
served B. A gets a judgment against B., who, knowing 
nothing of the suit, does not appear to it and put in his de- 
fence. Fi. fa. isissued against him, and he seeks to open his 
mouth and say he was not served with notice of the suit. 
He is ordered to keep it shut and pay the money, and 
then make the sheriff or his sureties reimburse him. He 
sues the sheriff, who proves insolvent; he then sues the 
sheriff’s sureties, and, out of them, after a five years’ 
fight, he gets back his money, minus lawyer’s fees, and 
loss of time, and loss of the difference between the value 
of his sold property and the price at which it was sold— 
to say nothing of trouble and vexation. What is the 
sum of the matter? It is this: A. has collected from B. 
money that does not belong to him, A., and that money 
hewillkeep. B., after the expenditure of much time, trou- 
ble and money, has got back from the sheriff’s sureties 
the money collected of him by A. The sheriff’s sureties 
have nobody to look to but their insolvent principal. So 
they pocket the loss. The guilty feed on the innocent. 
How much better would it have been if B. had been al- 
lowed in the beginning to open his mouth and say that 
he had never been served with the declaration. Indeed, 
this court has expressly held that in such a case B. may 
show that he was never served.—Parker vs. Jennings, 26 
Ga., 140. And such a case does not, so far as I can see, 
differ, materially, from the present case. 

I say, then, that the fact that Davis may have an action 
for a false return against the sheriff, is no sufficient reason 
why he should not be allowed, by this issue, to question 
the return. The plaintiff, Tillman, might equally have 
the action against the sheriff; and it is more equitable 
* that the action should be put on him, than that it should 
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be put on Davis, for he, being the plaintiff in the case, it 
was his work that the sheriff was doing when he made 
the false return. 

It was also argued, that the decisions were in favor of 
the position, that the return was conclusive on Davis. No 
decisions, however, were referred to, except some Ameri- 
can decisions, cited in the notes to Phillips on Evidence, 
(4 vol., 1087, e¢ seg.,) and American decisions are not au- 
thority as to what is the law of Georgia. And even these 
decisions are in conflict. Connecticut holds, that the re- 
turn to mesne process is not conclusive. Massachusetts, 
New York and North Carolina hold, that it is conclusive, 
(Id. 1089). Most of the cases cited, however, are cases of 
a return on final process; cases which differ from cases on 
mesne process, as in the former the party has at least had 
his day in court. 

But the exceptions which are made in the adverse 
American decisions are so numerous that they about bal- 
ance the cases left in the rule, and so, destroy it as a rule. 
Id. 1089-1090. 

If, however, these decisions were all one way, and if 
they made the rule a rule without an exception, I should 
still think them decisions not to be followed in Georgia. 

First, I do not know, as I have said, of any principle 
in the law of Georgia which would justify them. 

Secondly, The rule they lay down would work unjust- 
ly, in every case; very oppressively, too, in some cases; 
and would be necessary in no case. 

Thirdly, The rule would favor instead of oppose estop- 
pels, and estoppels are odious in the law. 

Fourthly, The rule is opposed to a decision of this 
court—the decisision of Parker vs. Jennings, (supra)- 
True, in that case, it does not appear that the court’s at- 
tention was called to the question of the conclusiveness 
of the sheriff’s return, but the decision does cover that 
question, and that question was involved. 
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Fifthly, We have a statute which makes sheriffs’ returns 
to rules traversable; and this, even although it requires 
those returns to be made on oath. Ifa return, even on 
final process, is, though-made on oath, traversable, how 
much more ought returns on mesne or initiatory Re 
not made on oath, to be traversable ? 

Sixthly, There is not, as far as I know, any English 
decision in favor of the position, that the sheriff’s return 
is conclusive; nor any decision of this court. It is true, 
that in Higgs vs. Huson and others (8 Ga., 321,) it is said 
“that an official return of this sort, to-wit, an entry of a 
sheriff on a ca. sa. or fi. fa. is not traversable.” But this 
was an obiter dictum; the case was on an affidavit of ille- 
gality, and there was nothing in the affidavit, to raise the 
question ; at least, so thought the court itself, for it says: 
“This ground of illegality is not in the affidavit, and could 
not be proven, for that reason.” And that this was so, was 
the principal foundation of the decision. Besides, the 
dictum was made in reference to “aca. sa. or a fi. fa.,” 
and our case is a case of original process. 

Seventhly, The decisions of the Superior Court, so far 
ds I am acquainted with them, are, that such returns are 
not conclusive. | 

On the whole, then, I think, that I ought to dissent 
from the judgment of the majority of the court. I, there- 
fore, do dissent from that judgment. 





WEAVER vs. GARNER Et AL. 


An injunction will always be dissolved when all the equity in the bill 
is fully denied by the answers ; and when the reasons for dissolving 
the injunction, so far as the rights and equities of the parties are 
concerned, are much stronger than for retaining it. 
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In Equity, in Clay Superior Court. Decision by Judge 
Kippoo, at Chambers, 10th June, 1859. 


This was a bill in equity, filed by Shelton R. Weaver 
against Thomas Garner and others, to enjoin the collec. 
tion at law of a promissory note of three thousand dollars, 
given by complainant to Garner, and which, by successive. 
transfers, had come to the hands of Alexander E. Green, 
who had instituted his action at law for its recovery. 

The bill states that this note was given in part of the 
purchase money of a settlement of land sold by Garner 
to complainant—the entire purchase money being $6,000, 
three thousand of which was paid in cash. That said 
land, or at least a large and valuable fraction, had been 
levied on under an execution in favor of William Castle. 
bery against one Thomas J. Watts, as the property of 
Watts—that said levy had been made at the time com- 
plainant purchased said lands from Garner, who under- 
took and promised to interpose his claim thereto, and in 
the event that said land was made subject to said execu- 
tion that he would pay off and satisfy the same—that Gar- 
ner had left the State and removed to Texas, and aban- 
doned said claim, and that complainant had been compelled: 
to interpose his claim to said premises, and that the same 
was pending in the Superior Court of Clay county. That 
Garner and his wife having difficulties had entered into 
an agreement for a voluntary separation, under which he 
turned over to her the property which he had received by 
her upon their intermarriage, and, amongst other things, 
this note on complainant for $3,000. That afterwards 
Mrs. Garner obtained a divorce, and subsequently married 
William W. Farnum, who received said note from his 
wife; that one John B. Vanover became interested with 
Farnum in said note, as part owner of the same, and that 
finally it came into the possession of Green, who had 
commenced his action at law thereon. 
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Green, Vanover, and Farnum and wife, severally an- 
swered the bill. The substance of these answers were, 
that the note had been transferred by Garner to his wife 
under the circumstances stated in the bill, but that Wea- 
ver, the complainant, and who was the brother-in-law of 
Mrs. Garner, acted as her friend, adviser and agent in the 
settlement and arrangement of her affairs with Garner, 
_ and that he advised her to take said note as a part of the 
fund or money which Garner had agreed to pay to her, 
and that he as her agent received said note from Garner 
and held the same for her until her marriage with Far- 
num, to whom he turned it over, after their marriage, as 
part of her estate, and that he at no time made any ob- 
jection to paying said note, but always asked for indul- 
gence, and never intimated that the same was not justly 
due, or that he had any defence thereto. That said note. 
had been subsequently transferred and was now held and 
owned by Green bona fide, for valuable consideration and 
without notice of any defence or equities against it on 
the part of Weaver, the maker. 

Upon the coming in of the answers, defendants moved 
to dissolve the injunction, which had been granted. After 
argument, the judge granted the motion and dissolved 
the injunction; to which decision complainant excepted. 


Law & Sts, and Perxrns, for plaintiff in error. 
Srrozier & Smiru, and Hoop, contra. 


By the Court.—Lumpxiy, J., delivering the opinion. 


Was the court right in dissolving the injunction in this 
case? We think so, most clearly. 

Not only is the equity of the bill most fully and expli- 
citly denied by the answers of the defendants, but there 
are strong reasons furnished by the answers why the in- 
junction should not be continued. The rights of the 
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third persons in the note and which were acquired on 
account of the representations made by the complainant, 
Weaver, to them as tothe circumstances under which the 
note was delivered over to Mrs. Farnum before they be- 
came interested in it, afford strong ground for dissolving 
the injunction. There are two facts which operate against 
holding up this injunction. In the first place, there is 
great probability that Weaver will succeed in the claim 
case now pending as to the title to this land. And not 
withstanding a new trial has been granted, the chances 
are that he will hold the land. 

Again, it is not alleged in the bill that Garner is insol- 
vent. True, he has removed to Texas; still, under all 
the circumstances of the case, it is more just that Weaver 
should follow Garner to a foreign jurisdiction, should he 
lose the land, than that the rights and equities of Farnum 
-and wife, and Vanover and Green, should be defeated 
and they be driven to seek their redress abroad against 
Garner. It is doubtful whether they could assert any 
claim successfully against Garner, on the faith of the vol- 
untary settlement made between Garner and wife—they 
were divorced. Could she go behind that divorce and set 
up any claim to Garner’s property? Weaver certainly 
can go against Garner, should he lose the land. It is 
doubtful whether Mrs, Farnum can; and if she has been 
misled in any way, it was by her agent and next friend, 
Mr. Weaver. 

We had some doubt as to the legality of the settlement 
between Garner and his wife; but that question was elab- 
orately discussed and solemnly adjudicated in the case of 
Chapman vs. Gray, (8 Ga. Rep., 341). 

Judgment affirmed. 
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MULLIGAN vs. BAILEY. 


1. The depositions of a witness cannot be impeached by proof of con- 
tradictory statements, which the witness had had no opportunity to 
explain ; neither can they be impeached by statements of the witness 
that they did not speak the truth. 

2. Possession of personal property cannot be recovered in an action 
of trover, through a fraudulent title. 

3, An unsuccessful attempt to commit a fraud by A. on B., does not 
justify B. in practicing a fraud upon A. 

4, Ifacharge be inapplicable to the facts, it is no pia of error 
which will justify a new trial, even if the court mistake the law; 
especially where the charge is in favor of the plaintiff in error. The 
offence of fraud consists in the deception which is practiced; and 
this may be done just as effectually when speaking the truth liter- 
ally, as by uttering a falsehood. 


Trover, in Randolph Superior Court. Tried before 
Judge ALLEN, at November Term, 1858. Rule nisi, for 
anew trial, heard at May Term, 1859. 


This was an action of trover brought by John B. Mul- 
ligan, plaintiff in error, against John Bailey, defendant, 
for a negro man named Dave, alleged to be the property 
of plaintiff. 

Upon the trial, plaintiff introduced in evidence a bill 
of sale from defendant to plaintiff for the negro, dated 6th 
April, 1853, whereby, for and in consideration of one 
thousand dollars, defendant sold said negro and warranted 
the title. It further appeared, on the part of plaintiff, 
that he-had solda mare to defendant for some six or seven 
hundred dollars, for which he held his note; that when 
he bought said negro from defendant he gave up said 
note and gave his note to defendant for the balance, being 
the difference between the price of the negro and mare. 
That at the time of the purchase the negro was in pos- 
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session of one Tucker, to whom Bailey had hired him, 
and where he continued after the sale by arrangement 
with Mulligan, until he should be called for. Baily after. 
wards took possession of the negro and refused to deliver 
him, and hence the action. 

The defence relied upon was, that the trade for the 
mare and negro was one transaction, and at one and the 
same time, and that plaintiff practiced a fraud in selling 
or letting him have a mare, which he represented as 
“Fanny Clay,” a distinguished racer, when in fact he 
sold to him another mare, known as “ Sally Hatch,” and 
of little value in comparison with “ Fanny Clay.” 

The case was submitted to the jury upon the testimony, 
and charge of the court, who returned a verdict for the 
defendant, whereupon plaintiff took a rule for a new trial 
upon the following grounds: 

1. Because the verdict was contrary to law and the 
charge of the court. 

2. Because the verdict was contrary to evidence and 
against the weight of evidence. 

3. Because the court erred in admitting the depositions 
of the witnesses Newberry and Bridwell. : 

4. Because the court erred in not permitting William 
Harrison to answer plaintiff’s question, ‘‘ whether or not 
in a conversation with Benj. F. Newberry he, Newberry, 
had not stated that his depositions did not speak the 
truth, and if he.did not say that the commissioners had 
failed to take down his testimony as delivered.” 

5. Because the court erred in refusing to allow plain- 
tiff to prove, by William Harrison, the statements made 
to him by Benj. F. Newberry, contradictory of his depo- 
sitions. 

6. Because the court erred in not permitting plaintiff 
to prove that Newberry stated to witness that his answers 
did not speak the truth. 

7. Because the court erred in charging the jury, that if 
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they believed that plaintiff perpetrated a fraud upon defend- 
ant, even though defendant was attempting to perpetrate 
a fraud upon plaintiff, then the law would leave them 
where it found them, and they should find for defendant. 
And further, that if the defendant was induced by the 
representations of the plaintiff to believe that he was 
trading for ‘Fanny Clay,” even though plaintiff may 
have called her “Sally Hatch,” he perpetrated a fraud, 
and they should find for the defendant. 

After argument, the court below refused to make the 
rule absolute, and plaintiff excepted and assigns said re- 
fusal as error. 








Hoop, Perkins & Rosinsoy, for plaintiff in error. 


Dovetass & Doverass, and Bratt, contra. 


By the Court.—Lumpxiy, J., delivering the opinion. 


It is assigned as error in this case that the court admit- 
ted the testimony of Matlick, Newberry and Bridwell, 
as to the contract respecting the mare, Sally Hatch. The 
objection assumes that the trades of the mare and of the 
negro were distinct transactions ; hence that this evidence 
was irrelevant. There is proof, however, that they were 
one and the same transaction; and one of the objects for 
which this proof was offered was to show that fact. Of 
course then it was right to refer the testimony to the 
jury. 

And concede the trades were at different times, and the 
jury should believe, as they had a right to do, that they 
were only different acts, in the same drama, the negro 
trade being but the consummation of the original scheme, 
in that view of it the evidence was clearly admissible. 

Another error complained of is, the rejection of the tes- 
timony of William Harrison, who was offered to prove 
certain statements made to him by the witness Benj. F. 
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Newberry, calculated to discredit the depositions of New- 
berry. This was not the proper way to expose the mala 
Jides in the execution of the interrogatories. Why was not 
Newberry himself re-examined ? 

As to the charges of the court, we see no evidence in 
the record that Bailey was attempting to practice a fraud 
upon Mulligan. If this were so, there was no misdirection 
in the charge. It was calculated to prejudice the defend. 
ant and not the plaintiff. And as to the second charge, it is 
sound law. A fraud may be as effectually perpetrated by 
telling the truth as a falsehood ; by calling things by their 
right names as by their wrong names. And the very case 
put in the charge illustrates the fact. 

It is insisted that, in as much as the negro was deliver. . 
ed, the contract was complete as to him; and that Mulli- 
gan is entitled to recover possession of him in this action 
of trover. 

Concede that the negro was delivered—though actually 
he never was—instead of going to Mulligan’s when he left 
Tucker’s, where he was hired at the time of the trade, he 
returned to Bailey ; Mulligan, to recover possession of the 
boy, would have to rely upon his title from Bailey ; and if 
that was void, on account of the fraud with which it was 
tainted, he must fail necessarily to make out his right of 
possession. 

Whether the verdict is contrary to the testimony it is 
difficult to say. We are not prepared to say, in the lan- 
guage of the motion for a new trial, that it is so strongly 
and decidedly against the weight of evidence as to shock 
the moral sense. Whether the contract for the mare and 
for Dave was one and the same contract, there is a conflict 
inthe testimony. Whether Mulligan sold Bailey one mare 
and by artifice, falsely imposed another upon him, the 
witnesses are not agreed. 

This is a transaction which addresses itself peculiarly 
to the experience of the jury. They knew both the par- 








not 


> in 
aud 
‘ion 
nd- 


it is 





MACON, JUNE TERM, 1859. 511 


Coney, adm’r vs. Sanders et al. 








——— 








ties and the witnesses, and could best judge between them. 
They have found for the detendant, and the court has re- 
fused to set aside their verdict. Itcan hardly be expected 
that we should award a new trial. Solomon said there 
were four things which he knew not—to which he might 
have added a fifth: the tricks of a quarter racer. My 
experience and observations are, that no horse jockey is to 
be trusted in a trade. 

It would seem that Bailey having repudiated the 
contract as fraudulent, ought to return the mare and the 
money paid him by Mulligan. But we give no judgment 


upon this point. ; 
Judgment affirmed. 





CONEY, apm’r, vs. SANDERS er at. 


1, Thata power may beapower coupled with an interest, the agent 
must have an interest in that to which the power relates; it is not 
enough that he pays a valuable consideration for the power. 

2. The fifth section of the act of 1785, which section declares, that 
sales of lands, made under powers, shall be good, if made before the 
agent has “ notice.of a countermand, revocation, or death of the con- 
stituent,” applies only to powers made out of the State. 


Complaint for land, in Lee Superior Court. Tried be- 
fore Judge ALLEN, April Term, 1859. 


This was an action for the recovery of lot of land No. 
86, in the first district of Lee county. 

Plaintiffs having closed, defendant tendered in evi- 
dence a deed from David Hataway, the grantee, and under 
whom plaintiffs claimed—deed dated in 1841, which pur- 
ported to be, and was executed by one Simeon Nichol- 
son as the attorney in fact of said David—power of attor- 
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ney executed in 1827 or 1828, recited to be made for val- 
ue received and irrevocable on its face, and by which 
Nicholson was authorized to sell and convey the lot of 
land in controversy. 

Other evidence was offered, bringing the title down from 
Hataway’s vendee under the deed executed by Nicholson, 
to defendant. 

Counsel for defendant requested the court to charge the 
jury, that if they believed, from the evidence, that David 
Hataway, in his lifetime, executed the power of attorney, 
and it was for value received and made irrevocable, and 
empowered Nicholson to sell said land, then the deed of 
conveyance was good and valid, and that, notwithstand- 
ing the death of Hataway, if Nicholson, the attorney, had 
no notice of his death ; and that a subsequent purchaser, 
without notice, held the better title as against plaintiffs, 
the heirs-at-law of Hataway. 

The court refused so to charge, but, on the contrary, 
charged the jury, that the death of Hataway revoked the 
power of attorney, and that, whether the attorney had no- 
tice of his death or not. 

To which charge, and refusal to charge, defendant ex- 
cepted. 

Defendant moved to strike out the amendment to the 
declaration, making other parties plaintiffs. The court 
refused the motion and defendant excepted. 








McCay & Hawks, for plaintiff in error. 


Lyon, Irwin & Butiur, Vason & Davis, contra. 


By the Court.—Bennine, J., delivering the opinion. 


Was the charge right? We think that it was. 
By the common law, a power of attorney is revoked by 
the death of its maker, unless it be a power coupled with 


an interest. 
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[1.] In order that a power may be a power coupled 
with an interest, the agent must have an interest derived 
from the power, or, from something else, in the property 
or thing in reference to which the power was given; that 
he paid a valuable consideration for the power, will not 
be enough.—Hunt vs. Rousmanier’s adm’rs, 8 Wheat. 174. 

Neither of these propositions, I believe, was disputed. 
But it was insisted, that the case fell within the fifth sec- 
tion of the act of 1785, “‘to render easy the mode of con- 
veying lands,” &c., a section which provides, that all sales 
of lands, made under such powers as it refers to, shall be 
good, if made before the agent “shall have” had “ due 
notice of a countermand, revocation, or death of the con- 
stituent.’’—Cobb, 165. 

2.] But, we think, that this section refers only to pow- 
ers made in other States than Georgia. It is clear, that 
the fourth section does; and a little study of the fifth will 
show, that it means to refer to the same powers to which 
the fourth had referred. The one section is connected 
with the other; the object of the fourth is to declare that 
powers, among other things, made in other States, if proved 
in a particular way, shall be taken as sufficiently proved. 
The object of the fifth is, to declare that sales made 
under those powers shall be valid, if made before the re- 
vocation of the powers: 

This has been, we think, the uniform construction of 
the section. 

In our opinion, then, it is not true, that the power of 
attorney in the present case, falls within the section. 
Consequently, we think, that the charge of the court was 
right. 

As to the refusal to strike out the amendment, it is suf- 
ficient to say, that there was an agreement, in writing, 
between the parties, by which leave to amend the declar- 
ation was given to the plaintiffs. 

Judgment affirmed. 


33 
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HAMPTON vs. POOL. 


A decree for damages in a bill filed for indemnity by a vendor against 
his warrantor is premature, notwithstanding the eviction of the 
vendee, it not appearing that the vendor has been actually damni- 
fied ; he is only entitled to be secured against future loss by his 
warrantor. 


In Equity, in Baker Superior Court. Tried before 
Judge ALLEN, May Term, 1859. 


This was a bill originally filed by Geo. W. Pool against 
James D. Hampton, to recover the purchase money paid 
for half ofa lot of land sold by Hampton to complainant, 
and from which he had been evicted by paramount title. 
Geo. W. Pool dying, pending the suit, David Pool was 
appointed his administrator, and the cause proceeded in 
his name. 

The bill states that defendant, as trustee of his children, 
sold and conveyed said land to complainant in 1853, for 
the sum of $825, and executed a deed therefor warranting 
the title, and that complainant went into possession and 
made considerable improvements thereon. That eject- 
ment suits were instituted against complainant, and one 
Littleton 8. Phipps, who. was in possession of the other 
half of the same lot, for the recovery of said land. That 
pending suit against complainant, he sold his half of said 
lot for $875, and executed to the purchaser a conveyance 
warranting the title. 

The bill further states that afterwards, at Nov. Term, 
1856, plaintiffs, in the ejectment cause against Phipps, 
had a verdict in their favor—their recovery being based 
upon a grant from the State for the whole lot. That the 
suit against complainant involves the same questions and 
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titles, and his suit is now pending on the appeal, and if 
said suit is decided against him he would be liable for a con- 
siderable amount for mesne profits, as well as for damages 
to his vendee for breach of warranty. 

The bill further states that defendant is preparing and 
intends to leave the State and to remove his property, 
which he holds as trustee, and prays that a writ of ne 
exeat may issue, &c. 

Defendant filed his answer, admitting that he sold the 
land to complainant as stated in the bill for $825, and 
that he went into possession. He admits that suit has 
been commenced against complainant for said land 
and was pending at the time the bill was filed; admits - 
that complainant has sold the premises, but avers that.the 
purchaser had notice of the suit and that the.titles were 
in dispute, and submits that said purchaser, as well as 
the children of defendant, for whom, as trustee, he sold 
said lands, should be made parties to the bill; avers that 
he thought at the time he sold that his title was good; 
admits that he was about removing to Florida when said 
bill was filed against him, aud has since removed to that 
State. 

The case coming on for trial, defendant moved to dis- 
miss the bill for want of equity, for want of proper par- 
ties, and because complainant had ample and complete 
remedy at law. 

The court refused the motion and defendant excepted. 

Upon the trial, complainant, amongst other things, 
offered in evidence the record of the ejectment cause 
against him, showing that since the filing of the bill, said 
land had been recovered, and his vendee ejected. To 
which testimony defendant objected, on the ground that 
said record was not evidence in this case; that especially, 
so much thereof as contained matter which had transpired 
since the filing of the bill, was inadmissible. The court 
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overruled the objection and admitted the entire record, 
and defendant excepted. 
The jury found for complainant $825 00, with interest 
thereon since the date of the purchase from defendant. 
And defendant thereupon tenders his bill of exceptions 


and assigns error. 


J. E. Bower, for plaintiff in error. 


Jno. Lyon, contra. 
By the Court.—Lumpkiy, J., delivering the opinion. 


We think the case made by the bill and proof did not 
authorize a decree for damages. Pool has not yet been 
injured. True, he is in peril, and is entitled to the secu- 
rity which he prays for in his bill, still, until he accounts 
with Cox, he cannot recover damages of Hampton. With 
this exception, we see no error to correct in the record. 





GLISSON vs. CARTER. 


Glisson applied for letters of administration on the estate of Wm. H. 
Carter. Joseph H. Carter resisted the application; the ordinary 
decided in favor of Glisson; Carter appealed, and pending the suit, 
died. The second term after his death—nothing having been done 
in the case in the meantime—Glisson moved for certain orders in 
tlie case, which motion was refused. To that refusal Glisson ex- 
cepted, and made it the ground of a writ of error. 

Held, That the writ of error ought to be dismissed. 


Caveat to grant of administration, in Randolph and 
Quitman Superior Courts. Decisions by Judge Kippoo. 
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The facts of this case, as presented in the bill of excep- 
tions, are about as follows: 

John Glisson applied to the Court of Ordinary of Ran- 
dolph county for letters of administration on the estate of 
William H. Carter, deceased. Joseph H. Carter filed his 
caveat to this application. The Ordinary granted the let- 
ters and Carter appealed. Pending the appeal, Carter, 
the caveator, died, and upon the case being called at May 
Term, 1859, counsel for Glisson moved to dismiss the ap-’ 
peal for want of parties, the case having been on the ap- 
peal two terms since the caveator’s death and no motion 
made or steps taken to have parties; and also moved to 
pass an order directing the ordinary to issue letters of ad- 
ministration to Glission. The court refused both mo- 
tions, on the ground that the county of Quitman, which 
had been created pending the appeal, embraced that part 
of Randolph county in which the intestate resided at the 
time of his death, and that Glisson also resided in the 
county of Quitman; and counsel for Glisson ex- 
cepted.” | 

The court, however, ordered the case to be transferred 
to the Superior Court of Quitman county, and counsel for 
Glisson, at the May Term, 1859, of Quitman Superior 
Court, again moved to dismiss the appeal, and that the 
ordinary of Randolph county be directed to issue letters 
of administration to him (Glisson). The court sustained 
the motion to dismiss, but refused to give direction to the 
ordinary, and counsel for Glisson excepted. 

Counsel then moved the court to pass an order direct- 
ing the ordinary of Quitman county to issue the letters, 
which the court refused, and counsel excepted. 


Dovetass & Dovetass, for plaintiff in error. 


Iloop, Rosinson, contra. 
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By the Court.—Burnnina, J., delivering the opinion. 


Joseph H. Carter, the appellant from the Court of Or- 
dinary, having died pending the appeal in the Superior 
Court, and no person having been made a party in his 
place, the first question is, whether the case is properly 
before this court. 

We think that the death of Carter, the appellant, had 
“the effect to abate the suit; or, the effect to suspend it 
until a new party was made; or, until the proper effort to 
obtain a new party had proved unavailing. 

If the death of Carter had the effect to abate the suit, 
it carried the suit out of the court below and there re- 
mained in that court, no case to be brought to this court. 
On this hypothesis, then, it is clear that the case is not 
properly before this court. 

If the effect of Carter’s death was to suspend the suit 
until a new party was made, then, it is equally clear that 
the case is not properly before this court, for no new 
party was made; and the case was, therefore, in- a state 
of suspension when it was brought into this court, and a 
case in that state is in a state that does not admit of its 
being brought to this court. 

If the effect of Carter’s death was to suspend the case 
until the proper effort to obtain a new party had proved 
unavailing, then, still the case is not properly before this 
court ; for no effort at all had been made to obtain a new 
party. On the hypothesis of asuspension of the suit, the 
person or persons entitled to be made parties in Carter’s 
place were all such persons as had an interest in the es- 
tate on which Glisson was seeking to become administra- 
tor,—the estate of William H. Carter. These were, the 
ereditors of William; his next of kin; and the legal 
representatives of Joseph; for although Joseph’s right to 
claim the administration, for himself, died with him, yet 
not so did his right to dispute the claim of Glisson to the 
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administration ; if Glisson was not a proper person to have 
the administration, it was the right of the legal represen- 
tatives of Joseph to show it, and to insist that the admin- 
istration should not be granted to him, but to some person 
who was a proper person to have it. The creditors and 
the next of kin of William would have had the right to 
intervene in the suit, even if Joseph had not died. His 
death, then, could not affect this right of theirs. No ef- 
fort had been used to make any of these persons a party. 
It does not appear that even the death of Joseph had been 
suggested on the record; or, that any scire facias had been 
served on his legal representative ; or, that an order had 
been taken that unless the persons in interest came for- 
ward by anamed time and caused themselves to be named 
parties, Glisson would be allowed to proceed ex parte with 
the case. We think that it was necessary that some, or 
all, of these three things should have been done before 
Glisson could move in the case. If these had been done, 
and if they had proved insufficient to get a party in Jo- 
seph’s place, then, doubtless, it would have been in order 
for Glisson to move in the case. But, even then, what 
would have been his proper motion? To dismiss the ap- 
peal? or, to have the appeal regularly tried? We rather 
think the latter. The appeal having been regular, did it 
not obliterate the judgment appealed from, and put Glis- 
son in the condition of needing a new judgment by a new 
tribunal? Be this as it may, we think that Glisson was 
not in order to proceed in any way with the case, until 
the steps indicated for getting a new party had been 
taken. These steps not having been taken, the case was 
not in a condition to be brought to this court. 

Another thing must be mentioned. The case is an ex 
parte case. Can any ex parte case be brought to this 
court? Ifso, how isit to be done? There is no one on 
whom to serve the bill of exceptions, 
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All things considered, we think that this case ought to 
be dismissed, as a case not properly before this court. 
Case dismissed. 





LAMB & MATHIS, er at., vs. RADCLIFF. 


A transfer, by an insolvent debtor, to one of his creditors, of his books 
of accounts, to collect the same, and out of the proceeds, to pay 
himself, and turn over the balance, if any, to the assignor, is void 
under the act of 1818. The cases of Norton vs. Cobb § Crawford 
(20 Ga. Rep., 44,) and Watkins vs. Jenks § Ogden, (24 Ga. Rep., 431,) 
re-affirmed. 


Certiorari. Tried before Judge Worri, Taylor Su- 
perior Court, March Term, 1859. 


George W. Radcliff brought suit in the Justices’ Court 
of the 807th district G. M., against James L. Brasington, 
and garnisheed Lamb & Mathis, partners, and one David 
Golden. The garnishees answered, denying that they 
had any effects of Brasington in their hands. This an- 
swer was traversed ; and on the trial of the traverse it ap- 
peared that Brasington had, by deed of assignment, trans- 
ferred his books of account, containing accounts against 
divers persons, to Lamb & Mathis and David Golden. 
The accounts amounted to the sum of $593 76. 

The deed of assignment was attached to the book of 
accounts, and was in the following words: 
*‘GroraiA, Marion County: 

I, James L. Brasington, of said State and county, do 
hereby transfer all the acccunts contained on the aforesaid 
one hundred and eleven pages, not settled up to this date, 
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as collateral security to Lamb & Mathis and David Gol- 
den, to receive them for what I owe them up to this date ; 
and Ialso give them the right to sue in my name for their 
use, or to take notes as they may deem best, and if they 
take note or notes, the said note or notes are to be count- 
ed and considered as money to them, as paid by myself. 
And as soon as they have collected the amount due each 
of them, they are then to return the books or notes over 
to me which is unsettled or uncollected. And if there is 
not enough on this book to pay what I owe them, I am 
still bound unto them for the balance that may be due 
them. They are also to have full control of the day books 
of this year. AndIam not to settle or receive any amount 
that is on this book, without the said Lamb & Mathis or 
David Golden is present. And then Iam to pay over the 
same to them, unless it be those whom I may owe, and 
they owing me which is on this book, and not then unless 
they or either of them consent to it. Witness my hand 
and seal, this, the tenth day of November, 1857.” 
(Signed) “‘ James L. BRasIneaTon.”’ 

“Test: Wa. D. Exam.” 

At the March Term, 1858, of said Justices’ Court, Rad- 
cliff obtained three judgments against Brasington, found- 
ed on the notes sued on, which were given in settlement 
of accounts that were due and owing by Brasington before 
the date of the deed of assignment. 

Brasington was insolvent at the time of making the as- 
signment, and had no other property or effects except 
said accounts. Brasington was indebted to Lamb & 
Mathis in the sum of one hundred and forty-seven dollars, 
and to Golden three hundred and thirty-seven dollars. 

The judgment, in the Justices’ Court, was that the gar- 
nishment should be suspended until the garnishees could 
collect a sufficient amount to pay themselves what Bras- 
ington owed them; and that the balance, if any, should 
be turned over to Radcliff. 
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Upon certiorari, the judge of the Superior Court re- 
versed the judgment in the Justices’ Court, and ordered 
anew trial on the ground that the deed of assignment 
was void; and to this decision counsel for garnishees ex- 
cepted. 


Exam & Outver, for plaintiffs in error. 


BuanpForp & CrawForD, for defendant in error. 


By the Court.—Lumrxiy, J., delivering the opinion. 


We are unable to distinguish this, from the cases of 
Norton vs. Cobb, (20 Ga. Rep., 44,) and Watkins vs. Jenks 
& Ogden, (24 Ga. Rep., 431). This transfer, like the two 
in those cases, is an assignment in trust to a certain pre- 
ferred creditor by an insolvent debtor; the very thing 


prohibited by the act of 1818. 
Judgment affirmed. 


Judge STEPHENS absent, on account of the illness of one 
of his children. 





OLIVER vs. McDUFFIE. 


1. An action for or against an infant should be prosecuted or defended 
in their own name, and they should in all cases appear by guardian. 

2. If an infant be liable on a contract for necessaries, he is suable at 
law, and there is no need of resorting to equity. 

3. Whether an account for neccssaries be contracted before or after 
the appointment of a guardian, can make no difference as to the 
forum where suit is to be brought. 


Demurrer in Marion. Decided by Judge Worritt, 
March Term, 1859. 
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Thaddeus Oliver filed his bill to the February Term, 
1855, of Marion Superior Court, against George W. Mc- 
Duffie. The bill stated that during the year 1850 the 
complainant followed the business of school teaching, and 
taught and instructed Isabella Everingham and Mary 
Everingham, orphans of Lewis Everingham; that their 
tuition amounted to the sum of forty-four dollars and 
eight cents; that subsequently the defendant, by the or- 
dinary of said county, was appointed guardian for these 
minors, and, as such guardian, received into his posses- 
sion about three thousand dollars; that the defendant, 
since his appointment, had often admitted the justice and 
correctness of the account, but refused to pay it, because 
the services were rendered prior to the appointment. 

The defendant demurred to the bill on two grounds: 

1st. Because there was no equity in the bill. 

2d. Because the case made by the bill showed that the 
complainant had a clear, complete and adequate remedy 
at law. 

The court sustained the demurrer and dismissed the 
bill; and complainant excepted and now assigns the same 
for error. 


BLANDFORD & CrawForbd, for plaintiff in error. 
G. O. Davis, contra. 


Judge StepHEns absent. 
By the Court.—Lumpkin, J., delivering the opinion. 


Was the court right in dismissing this bill upon the 
ground that the complainant had an ample and adequate 
remedy at law? 

The learned judge, in the very able able opinion which 
he has sent up with the record in this case, has establish- 
ed these propositions conclusively; than an infant may 
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bind himself for necessaries, and that education is a ne. 
cessary (McPherson on infants, 498; Rolf vs. Rolf, 15 Ga, 
Rep., 457) ; and that an action at law can be maintained 
against an infant for necessaries. In the case of Nichols 
and wife vs. Welborn, (13 Ga. Rep., 467,) this court said; 
“¢ An infant may make a valid contract for necessaries; 
and if she can contract, she can be sued on that contract.” 
That a suit against an infant must be brought against 
him in his own proper person, and he will defend by his 
duly appointed guardian, if he have one; otherwise by a 
guardian ad litem to be appointed by the court.—2 Johns, 
192. The order for the admission of the guardian to de- 
fend the suit should be before plea. If the infant fail or 
refuse to appear and move for a guardian, the court, at 
the instance of the plaintiff, will appoint one for him. 
Tidd Pr. 79; 7 Taunton, 488. And a similar order may 
be obtained by the plaintiff where the infant defendant 
does not appear at all. 

The infant then being suable at law for his tuition, why 
then resort to equity? It is argued that a judgment at 
law could not be enforced. Why not? It is against the 
infant, and the title to his property being in him and not 
in his guardian, why should not the lien of the judgment 
attach ? , 

As to the circumstance that the services were rendered 
before tbe appointment of the guardian, what difference 
can that make? If it be an objection at law, it is equally 
so in equity. It makes no difference in either case wheth- 
er the services were rendered before or after the guardian 


was appointed. 
Judgment affirmed. 
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SATTERWHITE vs. BEALL, STEWART & ANSLEY. 


The act of 1856, authorizing claims against trust estates to be recoved 
at law, provides for demands only for services rendered the trust 
estate, or for articles or property or money furnished for the use of 
said estate, and for the payment of which a court of equity would 
render said estate liable ; and the judgment in such cases, has a lien 
on the corpus of the trust property ; and is to be enforced by seizure 
and sale under the execution issuing thereon, as other common law 
judgments. 


Assumpsit, in Randolph superior court. Tried before 
Judge Kippoo, at May Term, 1859. 


This was an action of assumpsit brought by Beall, 
Stewart & Ansley, partners, against William J. Satter- 
white, trustee for Sarah Satterwhite, on account for goods, 
wares and merchandise, sold to cestui que trust. 

Plaintifis proved the account, and that they kept cor- 
rect books, and thereupon moved to take averdict for the 
amount of the account, ($107 55,) to be paid out of the 
proceeds of the trust estate after allowing a competent 
support for the cestui que trust. Defendant objected—the 
court overruled the objection and allowed the verdict to 
be so taken, and defendant excepted. 

Plaintiffs then moved the appointment of a receiver to 
take charge of said trust estate, until from the proceeds 
thereof the verdict should be paid and satisfied. To this 
motion defendant objeceed. The objection was overruled 
and the receiver appointed, and defendant excepted. 


Prrxrns, and Rosrnson, for plaintiff in error. 


Harris & Stewart, Dovetass & Dovenass, contra. 
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By the Court.—Lumrxiy, J., delivering the opinion. 


This whole proceeding, from first to last, is founded 
upon an entire misapprehension of the act of 1856, giving 
a remedy against trust estates in a court of law; and pre. 
scribing the mode of procedure thereon. 

In the first place, the claim must be against the érust 
estate, as for blacksmith’s work done on the plantation, 
medical services rendered the trust negroes, &c., and not 
for a demand against the cestui que trust, such as this is, 

Again; the judgment binds the corpus of the trust 
estate and is a lien thereon, and is to be enforced by levy 
and sale of the property itself. In other words, it is in 
all respects a proceeding at law, to collect claims of one 
class only, namely, such as accrue from benefit done to 
the trust estate in its preservation, maintainance, &e. 
The appointment of a receiver, therefore, to pay the judg- 
ment out of the rents, issues and profits, is wholly foreign 
to the statute, and the object for which it was passed. 

Judgment reversed. 





PATTERSON vs. CLARK. 


A mortgage creditor receives from his debtor different sums from time 
to time to forbear foreclosing his mortgage. Held, That such con 
tracts are forbidden by the spirit and policy of our laws against 
usury. 


Foreclosure of mortgage, in Sumpter superior court. 
Tried before Judge Auten, April Term, 1859. 
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This was a proceeding to foreclose a mortgage. Plain- 
tiff offered and read in evidence his mortgage and notes, 
and closed. 

Defendant tendered and read in evidence the answers 
of plaintiff to interrogatories exhibited to him, in which 
plaintiff admitted the payment by defendant of twenty 
dollars, forty dollars, twenty-five dollars and twenty dol- 
lars, at different times, and which were not credited on 
the note or mortgage, not being made in part payment 
thereof, but paid for forbearance on plaintiff’s part to 
foreclose said mortgage at the several times, these amounts 
were paid, and that such was the agreement at the time. 

The court charged the jury that an agreement to pay 
money for forbearance to foreclose a mortgage was void 
and usurious, and such payments were to be credited on 
the note or mortgage as part payment thereof. 

Plaintiff requested the court to charge, that if the pay- 
ments were bona fide made for forbearance to foreclose 
and not as usury, and that this was done bona fide to pre- 
vent suit and foreclosure, and not a mere device to evade 
the usury laws, then the payments were good and not 
usurious. The court refused so to charge. To which 
charge and refusal to charge plaintiff excepted. 

The jury found only twelve dollars for plaintiff as the 
balance due on his note secured by the mortgage. And 
plaintiff excepted. 


McCay & Hawerns, for plaintiff in error. 
ScaRBOROUGH, contra. 

By the Court.—Lumrx1y, J., delivering the opinion. 
We see no difference in principle between this case 


and Troutman vs. Barnett and others, (9 Ga. Rep. 80.) In- 
deed, this is the stronger of the two. 
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There a note was given to the judgment creditor to 
obtain indulgence; and this court held that the contract 
was usurious and limited the judgment itself in the hands 
of the assignee. Here payments were made from time to 
time to the mortgage creditor to forbear to foreclose his 
mortgage. We are clear that this transaction is within 
the spirit and policy of our laws against usury. It isa 
mere shift or contrivance to extort usury, and there is no 
condition in which a necessitous debtor can be placed to 
make him bleed more freely. He is threatened from time 
to time with the screw; and to procure temporary respite, 
twenty, twenty-five, and forty dollars are paid. 

It is said that the agreement here was not to forbear 
suing generally, but to foreclose the mortgage. I know 
not that this would make any difference. But we under- 
stand that it was tantamount to a contract not to sue. 
Otherwise the creditor would get a general judgment and 
sell the mortgaged property about as soon as he could 
have foreclosed. But the debt being the same, what dif: 
ference does it make whether the usury was paid for the 
one or the other ?—it equally vitiates the contract. 

With the policy of usury laws, we have nothing to do. 
Nor will we say in the quaint language of the old writers 
that such contracts are sacrilegeous—that it is eating the 
creditor’s bread in the sweat of his debtor’s brow—that it 
is ploughing on sunday. But.all such contracts are for- 
bidden by the law ; and this is enough for the courts to 
know. 

Judgment affirmed. 
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COX ret aL. vs. MECHANICS’ SAVINGS BANK. 
BURKE et at. vs. SAME. 


1. The acceptor, drawer and endorsers of a bill of exchange, payable 
at a bank, are not subject to be sued in the same action. 

2. Demand of the draver, and notice of his failure to pay, given to the 
acceptor, are not necessary to charge the acceptor, even, although 
he may be an acceptor for the accommodation of the drawer. 


Complaint, in Stewart superior court. Tried before 
Judge Kippoo, April Term, 1859. 


The facts in these two cases being the same, they were 
heard and determined together. 

The first was a case brought by the Mechanics’ Savings 
Bank, against Cox as acceptor, and John A. Tucker as 
drawer and endorser of a bill of exchange; the other was 
against Burke as acceptor, and Tucker & Beallas drawers 
and endorsers. 

Plaintiff introduced the bill in evidence and closed. 
The following is a copy of the bill: 

Lumpkin, Aug 12th, 1857. 

Ninety days after date pay to my order at the agency 
of. the Mechanics’ Savings Bank of Savannah, at Lump- 
kin, Geo., five hundred dollars. 

To J. M. Cox. (Signed,) Joun A. Tucker. 

Endorsed by Tucker and accepted by Cox, the drawee 
for accommodation. 

Defendants moved for a non-suit, on the ground that 
the acceptor and endorser could not be joined in the same 


‘action, the bill being made payable at a bank agency. 


The court refused the motion and defendant excepted. 
Defendants then requested the court, to charge the jury, 
that before the plaintiff could recover against the accep- 
34 
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tors, being accommodation acceptors, there must be proof 
of demand of the drawer and notice. The court refused 
so to charge, but charged the jury that it was not neces. 
sary in these cases for the plaintiff to prove demand and 
notice, and defendants excepted. 

The jury found for the plaintiff, and defendants filed 
their bill of exceptions, assigning said rulings and charges 
and refusals to charge as error. 


E. H. Beatz, and B. H. Harrisoy, for plaintiffs in error. 
Wimserzy & Reppine, contra. 


By the Court.—Benntine, J., delivering the opinion. 


Did the court err in refusing a non-suit in these cases? 
We think so. The bills of exchange are not within the 
act of 1826, (Pr. Dig. 462.) The question whether the 
acceptor and the drawer and the endorser were subject 
to be joined in the same action, is, therefore, a question 
to be determined by the common law. And by the com- 
mon law they were not subject to be sued in the same 
action—they not being joint promissors—and their join- 
der was good, even in arrest of judgment.—14 Ga. 691; 
18 do. 517. 

1. We think, then, that the court ought to have granted 
the motion, unless the plaintiff had chosen to amend .the 
declarations, by striking from each all the defendants 
except one. ; 

2. There is no rule of law which makes a demand of 
the drawer, and a notice of his failure to pay necessary to 
charge the acceptor, even, although the acceptor may be 
an acceptor for the accommodation of the drawer. The 
- promise, even of an accommodation acceptor, is to pay 
in the first instance—is to pay on demand, at the matu-. 
rity of the draft, We find, then, nothing amiss in the 
charge. 
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Judgment reversed conditionally, i. e., unless the plain- 
tiff will amend the declarations by striking from each of 
them all of its defendants except one. 





BROWN & CARMICHAEL vs. WAY & TAYLOR. 


The return of service on a writ by the sheriff cannot be controverted 
except for fraud or collusion.—See Tillman vs. Davis, decided at the 
present term. 


Complaint and bail, in Sumter county. Decision by 
Judge Aten, April Term, 1859. 


Way & Taylor brought suit against Brown & Carmi- 
chael, partners in trade, on an account, and filed their 
affidavit for bail. Brown resided in the county of Sumter 
and Carmichael in the county of Dougherty. The sheriff 
of Sumter county returned that he had served Brown by 
leaving a copy at his place of residence, that being absent 
he could not arrest him under the bail process. Carmi- 
chael was arrested by the sheriff of Dougherty county and 
gave bond for appearance as provided by law. 

At the trial, counsel for defendant moved to dismiss 
the action on the following grounds: | 

1. Because Brown, at the time of the commencement 
of said suit, having left and departed from the State, the 
return made by the sheriff as to him, was false. 

2. Because the suit being upon an account, defendants 
were not joint and several obligors, and did not come under 
that provision in the Constitution authorizing suits to be 
brought out of a defendant’s county, and that Carmichael 
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being a resident of Dougherty county, could not be sued 
out of that county. 

8. Because the process is void, it bearing a date stibse- 
quent to the return day of the court to which it was 
returnable. 

The court overruled the motion to dismiss and allowed 
plaintiffs to amend the process, and defendants excepted. 


McCay & Hawerns, for plaintiff in error. 
ScarporovuaH, and Lyon, Irvin & Burier, conira. 
By the Court.—Lumpuyy, J., delivering the opinion. 


The return of service by the sheriff on a writ cannot be 
controverted, except for fraud or collusion. Such was 
the opinion of this court in the case of Tillman vs. Davis, 
decided during the present term; and notwithstanding 
the nature of the service in the two cases was different, 
still, we consider this case fully controlled by that. 


STEHHENS, J., concurred. 
Bennine, J., dissenting. 


I think the sheriff’s return was.traversable—that it was 
not conclusive on Carmichael. My reasons for this opin- 
ion, are the reasons which I had for dissenting from the 
judgment of this court in Tillman vs. Davis, decided at 
the present term. Therefore, I shall not repeat them 
here, but merely refer to them there. 
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EPPS ss. DEAN. 
1. If the testator makes a deed to the property which he has bequeath- 
ed by his will, the act amounts to a revocation of the will, aud it 


may be pleaded in bar to the probate of the will. 


Caveat to will, in Harris superior court. Tried before 
Judge WorriLL, April Term, 1859. 


A writing, purporting to be the last will and testament 


of Elizabeth Holcomb, deceased, was propounded for 


probate in the court of ordinary of Harris county; and a 
caveat to the same was filed by Seaborn L. Dean, the son, 
and heir at law, of deceased, upon the grounds— 

Ist. That said paper writing, purporting to be the last 
will and testament of Elizabeth Holcomb, deceased, if 
signed by her, was subsequently revoked. 

2d. That said will was procured by undue influence. 

8rd. That the deceased was of unsound mind and mem- 
ory at the time of executing the paper. 

4th. That deceased was ignorant of the contents of said 
alleged will. 

The ordinary pronounced in favor of the propounder, 
and ordered said paper to record and probate as the last 
will and testament of Elizabeth Holcomb, deceased, from 
which judgment caveator appealed. ' 

The cause coming on for trial on the appeal at the 
April term, 1859, of Harris superior court, propounder 
proved the due execution of the will, by the subscribing 
witnesses thereto, and that deceased was of sound mind 
at the time. He then offered and read in evidence, the 
will dated 1st October, 18538, and closed. 

Caveator then, amongst other things, offered and read 
in evidence four deeds, executed by deceased after the 
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execution of the paper propounded as her will, in and by 
which deeds, she, for and in consideration of natural love » 
and affection, conveyed the same property contained and 
mentioned in the alleged will, to others. 

The testimony being closed, after argument, the pre- 
siding judge, among other things, charged the jury, that 
if the proof showed that deceased, after the execution of 
the paper propounded as her will, executed deeds convey- 
ing all the property mentioned in or disposed of by it, 
the same amounted to an entire revocation of said will, 
and they should find for the caveator; and if the proof 
showed that she had conveyed by said deeds only a part 
of the property disposed of in and by said will, that 
amounted to a revocation pro tanto, and to that extent 
they should find for the caveator; and as respects the 
remainder of the will they should find for the propounder. 

To which charge counsel for propounder excepted. 

The jury found for the caveator generally; whereupon 
counsel for propounder tendered their bill of exceptions, 
and assigned for error, 

1st. That the court erred in charging the jury as above 
stated. 

2d. Because the verdict was contrary to law and evi- 
dence. 

3rd. Because the verdict was contrary to the charge of 
the court, “that.if they, the jury, should find that said 
will was revoked in whole or in part by said deeds, their 
verdict should ascertain and state what part, to what 
extent, and whether a whole or a part had been revoked, 
according as they should find, on a comparison whether 
any or all of the property named in the will, was or was 
not the same as that named in and conveyed by the 
deeds.” 


Mos ty, 'THomas, and Doveuerty, for plaintiff in error.’ 


Ramsey & CARUTHERS, contra. 
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By the Court.—Bennina, J., delivering the opinion. 


There can be no doubt, that if a testator makes a deed. 
for the property which he has bequeathed by his will, the 
act amounts to a revocation of the will. Why, then, 
should not such an act be pleadable in the court of ordin- 
ary as a bar to the establishment of the will? An appeal 
to the superior court, and to a jury, will lie from the 
decision of the court of ordinary. Similar matters are 
pleadable in the court of ordinary ; as the execution of a 
later will ; the execution of a naked revocation; the can- 
cellation of the will; the marriage of the testator, or his 
having a child subsequently to the making of the. will. 
(Cobb 347.) The case of Finch vs. Finch, was a case in 
which the matter pleaded in bar to the establishment of 
the will, was an agreement made by the legatees among 
themselves. No act of theirs could revoke the will. 

1. For aught that we can see, then, the charge of the 
court below was right. 

We see nothing to justify disturbing the verdict. 

Judgment affirmed. 





TUCKER vs. DAVIDSON. 


1. A ca. sa. bond is intended only to secure the appearance of the 
debtor. If he surrenders himself at court or is delivered up by the 
sureties, the bond is discharged. 

2, A ca. sa. bond, with a condition, “that the debtor appear and abide 
by and perform the judgment of the court in the premises,” is a 
valid bond. 

3. A ca. sa. bond payable to the sheriff instead of the plaintiff, is good ; 
and the court will compel the officer to assign the same. 
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A capias ad satisfaciendum issued from the superior 
court of Baker county at the instance of William H. Da- 
vidson, against Walter B. Mason. He was arrested by 
plaintiff in error, the deputy sheriff, who took a bond 
conditioned for his appearance “at the superior court to be 
held in and for said county, on the second Monday in May next, 
then and there to abide such other and further decree or order of 
said court as may be made in the premises.” 

At the May Term, 1859, counsel for plaintiff in ca. sa. 
took a rule nisi against the deputy sheriff to show cause 
why he should not pay over to plaintiff the amount of 
principal and interest due on said ca. sa., on the ground 
that the bond taken of defendant was not in conformity 
with the statute in such case made and provided, in this, 
first, that it was made payable to the sheriff; secondly, 
that the condition was not in pursuance of the statute, 
and was such that no judgment could be entered against 
the principal and his surety for a breach thereof. 

It appeared that the defendant did not appear at the 
term to which the ca. sa. was returnable, and that he filed 
no schedule nor gave any notice or took any steps to take 
the benefit of the Honest or Insolvent Debtor’s Act. 

Upon hearing the answer of the deputy sheriff, and 
after argument, the court made the rule absolute, and 
defendant, excepted. . 


Srrozier & Smita, for plaintiff in error. 


Lyon, Irvin & Butusr, contra. 


By the Court.—Lumrxw, J., delivering the opinion. 


Was the court right in holding that the bond taken by 
the deputy sheriff in this case, was void and compelling 
the officer to pay the debt? We think not. 

A ea. sa. bond is intended only to secure the appearance 
of the defendant. If he surrenders himself at court, or is 
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delivered by his securities, the bond is discharged. . This 
bond obligated the debtor to appear and abide by and 
perform the judgment of the court in the premises. If 
he failed to appear, as he did, the condition of the bond 
was broken, and the securities were liable. Had he ap- 
peared and failed to get a discharge under the insolvent 
debtor’s act, he would have been ordered into custody, 
there to remain until the debt was paid, or at least until 
a full surrender was made of all his effects. The secu- 
rities, in the mean time, would be exonerated. We 
repeat, then, that the undertaking of the securities is for 
the appearance of the principal and nothing more. 

As to the bond being payable to the sheriff instead of 
the plaintiff in ca. sa., the sheriff takes the bond for the 
benefit of the creditor. He could be compelled by the 
court to assign. Here he voluntarily offered to do so. 

Judgment reversed. 





BOND vs. WHITFIELD, Apwm’r. 


Under the act of 1856, notice of a proceeding to establish a lost or 
destroyed paper, mnst be served personally on the party, if to be 
found within the State ; and if not, published in some public gazétte 
within the State for the three months; and if a party residing out of 
the county be served by leaving a copy at his residence, the pro- 
ceeding is void. If the proceeding be against the drawer of a draft, 
the acceptors should be made parties. 


Complaint, in Baker superior court. Tried before 
Auten, Judge, at May Term, 1859. ; 


This was an action by Matthew Whitfield, administra- 
tor of John Tompkins, deceased, against James Bond, 
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on a copy draft, which had before been established by 
proceedings had for the purpose, in lieu of the original 
which was lost. 

The following is a copy of the draft sued on: 


“$2644 81. ALBANY, Geo., March 26, 1857. 
On the first day of December next please pay to estate 
of John Tompkins or order, twenty-six hundred and forty- 
four dollars and 81 cents, value received and charge to 
account of Yours, respectfully, 
JAMES BOND. 
To Messrs. Sims & Carever, Albany, Ga.” 


With the following endorsements : 

“Sims & Cheever.” 

‘*‘ Noted for nonpayment, Dec. 4th, 1857.” 

‘*‘ Protested, Dec. 5th, 1857, by G. Rush, Not. Pub.” 


Before going to the jury with the case, the defendant 
filed a plea to the jurisdiction, on the ground that he did 
not reside in Baker county at the commencement of the 
suit, but that he then resided, and now resides,. in the 
county of Muscogee. 

Plaintiff demurred to this plea, on the ground that it 
was not filed at the first term of the court, nor was the 
same sworn to by defendant. The court sustained the 
demurrer and ruled out the plea, and defendant excepted. 

Plaintiff then tendered in evidence the record of the 
proceedings establishing the lost draft, containing a copy 
of the note established—the petition for the same, wherein. 
Mathew Whitfield, as administrator aforesaid, was plain- 
tiff, and James Bond was defendant, and the entry of the 
sheriff thereon that he had served “James Bond with a 
copy of the within by leaving a copy at his most notorious 
place of abode, 20th April, 1858 ;” and the judgment estab- 
lising the copy draft attached in lieu of the lost original. 

Defendant objected to the introduction of this evidence 
on the following grounds: | 
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1st. Because plaintiff showed no title to the original 
draft or bill. 

2d. Because the original draft of which the paper ex- 
hibited purported to be an established copy, was void as 
a draft or bill, not being payable to any person. 

8rd. Because the paper exhibited was not a copy of the 
original draft established in terms of the statute in such 
case made and provided, so as to charge defendant there- 
on, without further proof of the existence of the original. 

4th. Because the judgment establishing said copy draft 
was improvidently granted and void, for this, that the 
acceptors thereof, Sims & Cheever, were not made parties 
to the proceeding or cause in which said judgment was 
rendered—had no notice of the same, and no reason given 
why they were not made parties, and the paper was estab- 
lished as to them as well as to defendant. 

5th. Because said copy draft had not been established 
in lieu of the original lost,.as provided by law, so as to 
be evidence of a debt as against the defendant. 

It was admitted that the acceptors, Sims & Cheever, at 
the time of the proceeding to establish the copy draft, 
did not reside in Baker county, but that they did then, 
and now reside in the county of Dougherty. 

After argument, the court overruled the objection on 
all the grounds taken, and admitted the record in evi- 
dence, and defendant excepted. 

The jury found for the plaintiff the full amount of the 
draft ; whereupon defendant tenders his bill of exceptions 
and assigns as error the rulings and decisions above ex- 
cepted to. 


Lyon, Irvin & Butter, for plaintiff in error. 


Vason & Davis, contra, 
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By the Court.—Lvumpxiy, J., delivering the opinion. 


When the exemplification was tendered in evidence, in 
this case, it was objected to, lst, because the defendant 
had not been properly served with notice of the proceed- 
ings to establish the lost paper; and, 2dly, because the 
acceptors should have been made parties. 

By the 2d § of the act of 1856, (Pamphlet 338,) it is 
required, that the rule Nisi, to establish lost or destroyed 
papers, should be served personally on the party, if to be 
found within the State; and if not, published in some 
public gazette of the State for three months. 

In this case, neither of these statutory requirements 
was complied with. A copy of the rule was left, as the 
sheriff certifies, at the notorious place of abode of the 
defendant; which was out of the county where the pro- 
ceeding was instituted. 

This cannot be considered served under the law, and 
consequently, the whole proceeding is void. 

If this were a proceeding in chancery, there could be 
no doubt but that the acceptors would ha ve to be made 
parties. Is there any reason why they should not be in 
this common law proceeding, which is substituted for 
that in chancery? The mode pointed out for effecting 
service, seems to contemplate that some of the parties 
will reside out of the county. We see no constitutional 
objection on the score of residence to making the acceptors 
parties, 

Judgment reversed, 
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CARAWAY vs. SMITH. 


1. A nuncupative will was in these words: “.He settles by will, James, 
Sukey, and Emily, on Mrs. Mary Ann Caraway, and the natural heirs 
of her body, after her death.” Held, That the negroes vested abso- 
lutely, in Mrs. Caraway. 

2. In a claim case, the defendant in fi. fa., was examined as a witness, 
by the plaintiff, without objection by the claimant. Held, that such 
examination was not a ground for a new trial. 


Claim, in Talbot superior court. Tried before Judge 
Worri.., at March Term, 1859. 


By virtue of an execution in favor of Levi B. Smith, 
executor of James Stanford, deceased, against William 
Caraway, the sheriff of Talbot county levied on a negro 
man, named James, as the property of defendant. Cara- 
way, as the legally appointed guardian of his infant chil- 
dren, interposed a claim, alleging that said negro belong- 
ed to them, and was not subject to said fi. fa. against him. 
Issue was joined and the following testimony introduced : 

William Caraway, the defendant in fi. fa., and guardian 
claiming the negro, introduced by plaintiff, and without 
objection on the part of his, Caraway’s, counsel, testified, 


. that the boy Jim, was received by him from Levi B. 


Smith, the executor of the last will and testament of 
James Sandford, deceased, for his wife, the daughter of 
testator, in the year 1853, and that he so held him for 
her until her death in 1856. That he had been appointed 
guardian of her children, since her death, by the ordinary 
of Upson county, and that he held said negro as guardian 
of said minor children. That the negro Jim levied on, is 
the negro “James” mentioned in the third item of the 
nuncupative will of said James Sanford, and that he had 
been in witness’ possesion from the death of James San- 
ford up to the time of the levy. 
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The 3d item of the nuncupative will of James Sanford 
is as follows: : 

“3, He settles by will James, Sukey, and Emily on Mrs, 
Mary Ann Caraway and the natural heirs of her body 
after her death.”’ 

In the last paragraph Levi B. Smith is appointed exec. 
utor. 

The testimony being closed, the court held and charged 
that under the above clause of said will, the negro, James; 
vested absolutely in Mrs. Caraway. The jury found the 
property subject to the execution, and claimant moved for 
a new trial on the following grounds : 

1st. Because the court erred in refusing to dismiss the 
levy, moved for by counsel for claimant, upon the ground 
that there was no evidence showing that the title, in the 
negro levied on, was in the defendant in fi. fa. 

2. Because the court erred in holding that tle will of 
James Sanford vested an absolute title, to the slave levied 
on, in his daughter Mary Caraway. 

8. Because the verdict is contrary to the evidence and 
without evidence. 

4, Because the verdict is contrary to law. 

5. Because the court erred in allowing the defendant, 
Caraway, to testify on the part of plaintiff in fi. fa.—no 
objection being made at the time or during the trial. 

The court overruled the motion and refused to grant a 
new trial, and claimant excepts, and assigns error. 


James M. Smiru, and A. G. Perryman, for plaintiff in 
error. 


Smita & Pou, contra. 
By the Court.—Bennina, J., delivering the opinion. 


1. There can be no doubt that the charge was right. 
Childers vs. Childers, 21 Ga. 377. 
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“9, This decides all the questions in the case except one 
—the plaintiff’s examination of defendant in fi. fa. asa 
witness. This the plaintiff did without objection from 
the claimant, until after the verdict. The objection was 
then too late ; the claimant had waived it. 

Judgment affirmed. 








BERRY et At. vs. COOPER ann BOYKIN, Exrs. 


1. The amendatory act of 1853-54 did not intend to subvert the order 
of pleading, so as to admit a dilatory plea to be filed, after the case 
had been tried upon its merits and was pending on the appeal. 

2. By way of establishing a usage in shipping on a certain river, it is 
competent for a witness to testify as to what has been his habit and 
custom in shipping on all the boats on said river, as well as on the 
particular boat upon which the loss occurred which is the. subject- 
matter of controversy. 

8. To make a usage good, it must be known, certain, uniform, reasona- 
ble, and not contrary to law ; and if boats on a particular river, or a 
particular boat on that river, sometimes gave bills of lading contain- 
ing an exemption from loss by fire, and at other times, bills of lading 
containing no such exemption, then no such usage is established, for 
want of uniformity. And even if ina majority of cases, bills of 
lading contain such clauses of exemption, still the usage is not suffi- 
ciently proven as to make it the law of the contract between the 
parties. 

4. Common carriers, cannot {by any special contract, exempt them- 
selves from liability from losses arising from negligence. 

5. When there is a special exemption as to loss by fire, the ‘onus of 
showing, not only that the cause of the loss was within the terms of 
the exception, but also that there was no negligence, lies on the 
carrier. 

6. Where cotton is shipped through an agent for that purpose, he is 
authorized to bind his principal according to law. In the absence 
of proof to the contrary, the general law of common carriers, is the 
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power under which the agent acts. Ifa usage be sufficiently estab- 
lished, that will govern, because it is presumed to be known to the 
parties. And this presumption is conclusive upon the principal, 
whether it is known to the agent or not. But a custom known only 
to the agent and which is not so established, as to make it the law 
of the contract otherwise, will not bind the principal. The knowl- 
edge of the agent is not the knowledge of the principal in this case: 
In other words, if he acts upon his private knowledge, he exceeds 
his authority, and does not bind his principal. 


Case, in Muscogee superior court. Tried before Judge 
Worritt, at November Term, 1858. Motion for new 
trial, decided at May Term, 1859. 


This was an action by the executors of Doctor Samuel 
Boykin, deceased, against Thomas Berry and others, 
owners of the steam-boat Franklin, to recover the value 
of one hundred and thirty-four bales of cotton, shipped 
on said boat and destroyed by fire. 

This is the second time this case has been before this 
court.—See 21 Vol. Geo. Rep. p. —, where the facts will 
be found fully stated. The judgment of the court below 
was then reversed and the cause remanded for a new trial. 
Upon the second trial, the jury found for the plaintiffs 
eight thousand one hundred and seventy-four dollars and 
eighty-one cents ($8,174 81.) Whereupon defendants 
moved for a new trial upon the following grounds, viz: 

1. Because the court erred in striking the plea ot Al- 
fred Prescott, one of the defendants. 

2. Because the court erred in admitting that part of 
Belisle’s testimony, in which he stated that the captain 
handed him a bill of lading. 

8. Because the court erred in ruling out the testimony 
of William H. Harper, offered to show his, Harper’s, cus- 
tom and habit in taking bills of lading, for cotton shipped 
on all the boats on the river, by which he shipped, con- 
taining exceptions from loss by fire. 

4, Because the court erred in ruling out the testimony 
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of W. H. Harper, showing his uniform custom, for several 
years, in shipping by the Franklin, to take bill of lading 
containing the exemption of loss by fire. 

5. Because the court erred in charging the jury, as 
requested by plaintiffs’ counsel, that if they believed from 
the evidence, that steam-boats on the Chattahoochee 
river sometimes gave bills of lading, for cotton, containing 
the exemption from loss by fire, and at other times bills 
of lading without such exemption, that then, no usage is 
established. The court having before charged, that to 
make a usage good it must be established, known, certain, 
uniform, reasonable, and not contrary to law. 

6. Because the court charged the jury that if they be- 
lieved from the evidence, that the steam-boat Franklin, 
sometimes gave bills of lading containing the exemption 
from loss by fire, and at other times gave bills containing 
no such exemption, then no usage by said boat is estab- 
lished. 

7. Because the court charged the jury that if they be- 
believed, from the evidence, that the boats on the Chata- 
hoochee river, in a majority of instances, gave bills of 
lading containing exemption from loss by fire, yet if they 
in many instances gave bills of lading containing no such 
exemption, then no usage is established. 

8. Because the court erred in charging the jury, that if, 
from the evidence, they believed the steamer Franklin, 
received the cotton as common carriers under a contract 
by which her owners were exempted from loss by fire, and 
if the cotton was not delivered, but was burnt on the boat, 
still the plaintiffs are entitled to recover, unless there was 
on the part of the defendants no negligence or want of 
due care, and the onus of proof of this faci lies on the 
defendants. 

9. Because the court erred in refusing to charge, as 
requested by defendants’ counsel, that if the proof showed 

35 











546 SUPREME COURT OF GEORGIA. 


Berry et al. vs. Cooper and Boykia, Ex’rs. 








that it was the custom of the boats on the Chattahoochee 
river to give bills of lading exempting them from loss by 
fire—that the custom was certain, well established, and 
known to Wm. H. Harper, (plaintiffs’ agent in shipping 
the cotton,) and that the clerk of the boat offered to give 
Harper such a bill of lading, and Harper waived it, then 
the jury may infer an agreement of exemption from dam- 
age by fire. 

10. Because the court erred in refusing to charge, as 
requested by defendants’ counsel, that if the proof shewed 
that Harper gave the instructions to Creighton, the clerk 
of the boat, to leave the receipts to shew the number of 
the bales taken, the jury might presume that the parties 
did not intend that paper or receipt to contain the 
contract. 

After argument, the court overruled the motion for a 
new trial, and counsel for defendants'excepted, and assign 


said refusal as error. 


W. Doveuerty, and B. A. Tuornton, for plaintiffs in 
error. 


Jounson & SLoan, and NisBets, contra. 


By the Court.—LumpxI1n, J., delivering the opinion. 


All the grounds of error in this case, are set forth in 
the motion for a new trial; and for the overruling of 
which this writ of error is prosecuted. 

1. The question made in the first assignment is, wheth- 
er, under the act of 1853-’54, allowing either party to 
amend his pleadings at any stage of the case, a plea in 
abatement can be put in upon the appeal, and after a 
trial upon the merits ? 

We are clear that the act was intended to authorize no 
such practice. It was designed to expedite litigation, 
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and not to retard it. Thelegislature never contemplated 
subverting the whole order of pleading, and such is the 
construction which this court has heretofore put upon the 
statute, (Kendrick vs. Whitfield, 20.Ga. Rep. 379-380.) 

Dilatory pleas may be amended so long as they have a 
stage in the proceeding. But after a plea in baror a plea 
to the merits, dilatory pleas have no longer a stage in the 
proceeding ; and are no longer amendable. Nor does the 
case of Robinson vs. Wilson, (19 Ga. Rep. 505,) conflict 
with this view. True, under the act of 1836, a plea of 
partial failure of consideration could only have been made 
at the first term, and we held that under the act of 1853- 
54, (Pamphlet, p. 48,)it might be put in by way of amend- 
ment afterwards. But that was a plea to the merits, and 
which, but for the act of 1836, had a stage in the proceed- 
ing up to the final trial. We held that the act of 1853-4 
was a virtual repeal of this provision in the act of 1836. 
The reason for which I never could comprehend, unless 
the legislature, supposing that they were permitting the 
party to avail himself of matter by way of defence, for 
which before he had to resort to an independent action, 
he should give the plaintiff notice of it at the earliest op- 
portunity. 

For myself, I must say, once for all, that I am weary of 
hearing the act of 1853-4 continually denounced by the 
Bar. It is a most salutary act, calculated, as I have 
already said, not to hinder and delay but to promote and 
expedite justice ; and to aid in its administration, The 
fault is in the courts in not executing it according to its 
plain letter and spirit, not only by taxing costs, but by 
imposing such other terms as would carry out the pur- 
pose for which the statute was passed. For~instance, 
suppose the opposite party has a deed to prove by wit- 
nesses living at a distance; and he makes known the fact 
to the court. The court says to the party applying, of 
course, you may amend—that is your right, but you must, 
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in order to do so, admit the execution of this deed. I 
have the right, under the law, to fix the price which you 
are to pay, for the exercise of your privilege, provided in 
doing so, I do not make it so onerous as to amount toa 
denial of the just enjoyment of your privilege. How ad- 
mirably the proceedings would work out. How much 
delay and expense would be saved! And weshould hear 
no more complaints against the carelessness in pleading 
which the act encourages. I repeat, the fault is not in 
the law. Itis just and good, but in the courts and in 
counsel, in not claiming a quid pro quo for the benefits and 
indulgence which it confers on the pleader. 

2. The second error complained of is, that Belisle was 
permitted to testify, that the captain of the boat hand- 
ed to him a bill of lading. It seems that this evidence 
was introduced without objection at the time; and hence 
this ground of complaint is abandoned on the argument. 

3 & 4. We think the court erred in ruling out the tes- 
timony of William H. Harper. It went to establish the 
custom on the river, which the defendants seek to set up 
in this case ; and under which they claim exemption from 
losses by fire. 

5. We see no error in the fifth assignment upon the 
charge of the court. The court having stated the rule 
correctly, that to make a usage good it must be estab- 
lished, known, certain, uniform, reasonable, and not con- 
trary to law—stated that, if the evidence showed, and we 
think it did, that the steam-boats on the Chattahoochee 
river, sometimes gave bills of lading for cotton, containing 
an exemption from loss by fire, and at other times gave 
bills of lading containing no such exemption, that then 
the custom was not established for want of uniformity. 

Now, we do not hold that a few departures from the 
usage, especially if they were the result of peculiar cir- 
cumstances, would be fatal to the existence of the custom. 
But the testimony will be found to make a stronger case, 
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we think, than this. It is for the jury, however, to apply 
the rule to the evidence and regulate their finding accord- 
ingly. 

6. The doctrine just laid down is applicable to the 
steam-boat Franklin. If the proof be as contended for 
by the counsel for the plaintiffs in error, that two depart- 
ures from the established usage of that boat only are 
shown ; and these two even were fraudulently procured, 
the attention of the court should have been called to the 
actual facts of the case, and a special charge requested in 
reference to the proof. 

7. And hence, we think there is no error in the seventh 
assignment. It requires more than a mere majority of 
cases to establish a usage. We repeat, there must be 
uniformity or at least approximation to it. 

8. Was this charge right, that if, from the evidence, 
the jury believed that the steam-boat Franklin, received 
the cotton as common carriers, under a contract by which 
the owners were exempted from loss by fire; and if the 
cotton was not delivered but burnt on the boat, still the 
plaintiffs were entitled to recover, unless there was on the 
part of the defendants, no negligence or want of due care; 
and that the onus of proof, of this fact was on the defend- 
ants. 

As to the correctness of the first part of this charge, 
there is no controversy. It is conceded on all hands, that 
notwithstanding the exception in the bill of lading as to 
loss by fire, still, if the cotton was burnt, either from the 
wilfulness or negligence of the carrier, that the defend- 
ants are liable. But the debatable point is, does the bur- 
den of proof, as to the circumstances under which the 
cotton was burnt, devolve upon the plaintiffs or defend- 
ants? We have bestowed much thought on this question, 
and examined the authorities to the extent of our oppor- 
tunity, having held up this case for several weeks since 
it was argued. 
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In Clark et al. vs. Barnell et al. (12 How. U. 8. Rep. 
273,) it was held that the burden is upon the plaintiffs to 
establish the negligence; and that the affirmative lies upon 
him, when the defendant has brought himself withiu the 
exemption contained in the bill of lading. 

I would remark that the point under consideration was 
not very prominent either in the discussion or the decis- 
ion of the case in which it is enumerated. In a note to 
Chitty on contracts, (top page 212,) the rule is thus stated: 
*“‘ By proving the delivery of the thing to him, the burden 
of accounting for it is thrown upon the carrier; and he 
must either show the safe delivery of the goods or prove 
that loss occurred by one of the excepted clauses, (citing 
3 Munf. Rep. 239; Peck 270; 7 Yerg. 840; 2 Bailey, 8. 
C. 177-421 ; 4 Strobardt 168-180.) ‘Ifthe carrier” con- 
tinues the note, “ prove that the injury or loss was occa- 
sioned, by whatis termed the act of God, prima facie, he 
discharges himself; and the onus of proving that the 
alleged cause would not have produced. the loss or injury 
without his negligence or defective means is thrown upon 
the plaintiff, (4 Burney 127; 2 Watts 114; 8 Watts 479; 
1 Connecticut 487; 3 Mass. 481; 5th Edition of Smith’s 
Leading Cases, 318.) 

In Swindler against Hilliard & Brooks, (2 Richardson’s 
Reports, 296,) this point was most thoroughly and ably 
argued, both upon principle and upén authority, by 
Messrs. Hunt, Bailey, Petigrue, Memminger, and others, 
the leaders of the South Carolina bar; and the court held, 
and we think perhaps properly, 1st, that common carriers 
cannot exempt themselves from liability for losses arising 
from negligence; and, 2dly, that where there is a special 
acceptance, the onus of showing, not only that the cause 
of the loss, was within the terms of the exception, but 
also that there was no negligence, lies on the carrier. It 
is impossible to read the arguments of counsel for the 
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plaintiffs in that case, and the opinion of the court, and 
resist the conclusion at which they arrive. 

What shipper, when he demands his cotton at the place 
of delivery, is satisfied to be told that it was burnt? He 
wants to know how it was burnt; and the carrier is bound 
to give the explanation, for he and his servants alone can 
do it. He is only excused if the fire was unavoidable, 
and he should prove that it was so. It is, I repeat, in his 
power to show tle facts, and it should, for that reason, be 
made his duty to do so. Shippers are obliged to trust to 
carriers. In the servants and employees of the carrier, 
the shipper will always find reluctant witnesses. Why 
force the owner of produce to make them his witness and 
thus endorse their credibility? In Tennessee the employ- 
ees and servants of railroads are not allowed to be wit- 
nesses in behalf of their employers. Why compel plain- 
tiffs to make them their witnesses and bind them by the 
truth of their testimony? The more negligent they have 
been in the discharge of their duty, the more difficult it 
wjll be to extort the truth from them. Could they be ex- 


, pected to swear that the cargo was burnt by their negli- 


gence? To place the onus upon the plaintiff would be to 
deny him all redress. 

I admit the general rule, that he who alleges must 
prove. But it is equally well established, that the bur- 
den of proof should be upon him who best knows what 
the facts are. If it be said that the agents and servants 
may be resorted to by the shipper, as well as the carrier, 
we have only to repeat, that their wishes, feelings and 
interest are all on the side of their employers. Let the 
carrier then prove the loss and the manner of the loss. 
Policy, as well as the safety of all concerned, demands the 
establishment of such a rule. 

9. If the evidence established the existence of the cus- 
tom set up in this case, then the Jaw presumes that Mrs. 
Boykin and her agent, Col. Harper, knew it; and she 
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will be bound by it. She will be bound if knowledge of 
the usage is brought home to her, whether her agent 
knew it or not. But the converse of this, we apprehend, 
is not true. If the testimony fails to establish such usage, 
Mrs. Boykin, the principal, will not be bound by the 
private or individual knowledge of Col. Harper, her agent. 
In delegating authority to him, to ship her cotton, she is 
presumed to act under the general law regulating such 
contracts, or the usage on the Chattahoochee river, pro- 
vided such usage be proven. 

10. The first part of this request.is law, and should 
have been given, in charge to the jury,. accompanied by 
certain explanations; namely—that the jury were to look . 
at the paper itself, and then to all the other circumstances 
applicable to this point, and determine accordingly as to 


the intention of the parties respecting the receipt. 
Judgment reversed. 











WALKER vs. GRIGGS. 


If a part of a letter is admissible as evidence, another part needed to 
explain that part is also admissible. 


Assumpsit, in Webster Superior Court. Tried before 
Judge Kippoo, at March Term, 1859. 


Plaintiff in error, as executor of Joel Walker, deceased, 
brought suit against James Griggs, as security, on the 
following promissory note, viz : 

‘“‘ By 25th December next, we, or either of us, promise 
to pay Joel Walker, or bearer, twenty-six hundred and 
fifty-three 50-100 dollars, with interest from date; but if 
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— 


the principal is punctually paid, the interest to be remit- 
ted. 23d Dec., 1840.” 
(Signed) J. A. MERRIWETHER, 
Jas. GRige@s, security. 

The declaration contained a count on a new promise in 
writing made within six years before the commencement 
of the action. . 

The defendant pleaded payment and the statute of lim- 
itations. 

Upon the trial, plaintiff offered and read in evidence 
the note above set out, upon which were endorsed credits 
as follows: “Received $135 00, May, 1845;” “received 
$98 00, 23d July, 1845;” “received $138 55, 12th Feb- 
ruary, 1849; “received $750 00, 28th May, 1851;” all 
of which were in the handwriting of J. A. Merriwether, 
the principal in said note. Also, the following: “ Re- 
“ceived of J. Adams, administrator of J. A. Merriwether, 
“deceased, the sum of $1454 77, in full of the amount 
“decreed to be paid to this note by said administrator, 
“and in full of the estate of said intestate in the hands of 
“said administrator; said decree rendered at April term, 
“1856, of Putnam Superior Court. October Ist, 1856.” 
“ (Signed) John H. Walker, Executor,” and which credit 
was proven to be in the handwriting of J. Adams, the ad- 
ministrator of J. A. Merriwether, deceased. ~ 

Plaintiff then offered in evidence two letters, in support 
of the new promise, relied on to take the case out of the 
operation of the statute of limitations—viz, a letter from 
defendant to J. Adams, as follows: 

Preston, 10th February, 1856. 

Dear Sir: I have just received yours of the 6th. I re- 
gretted very much my not seeing Mr. Walker in Macon; 
he had just left. I wrote to him from there to be certain 
to meet me in Eatonton, at March Court; that I was very 
anxious to see him and try to make some arrangements 
with him in the notes of Judge Merriwether without suit. 
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I believe I can give him satisfaction without sucing; for 
I am truly tired of paying cost and being sued. I would 
rather greatly settle the matter without further expense, 
The money raised from the notes on Wesley that is in 
your hands will all be paid to John H. Walker’s claims, 
but I have promised Wesley that the last note shall go to 
the payment of the fi. fa. that is open against him, which 
I believe to be just. I, perhaps, will bring some money 
with me when I come to Putnam; if so, it will be paid on 
the Merriwether note. I will pay as fast as I can, with- 
out suit, you may rely on it. Don’t put me to cost, if 
you can avoid it it. Write to Walker and try to have the 
receipt for Carswell & Floyd’s note credited on the Bran- 
ham & King fi. fa.; thus there will be the more money to 
spare for the Merriwether notes. Please ascertain what is 
due on that fi. fa. against I come up. Mr. Davis has Mr. 
Walker's receipt for the note. Do what you can for me, 
and it will be highly appreciated by a friend. Let me 
hear from you. (Signed) Jas. GRIGGS. 

J. Apams, Esq. 

Counsel for defendant objected to the second sentence 
of this letter going as evidence to the jury, on the ground 
that it was a recital of what was contained in another let- 
ter, and that that letter should be produced or its non- 
production accounted for. The seritence objected to is as 
follows: “I wrote to him from there to be certain to meet 
me in Eatonton, at March Court; that I was very anxious 
to see him aud try to make some arrangements with him 
in the notes of Judge Merriwether without suit.” The 
court sustained the objection, and ruled out that part of 
the letter, and plaintft excepted. 

Plaintiff’s counsel then offered in evidence the follow- 
ing letter from J. Adams to defendant, and to which the 
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foregoing, it was alleged, was a reply, produced by de- 
fendant under a notice, viz: 
Eatonton, Ga., Tth February, 1857. 

JaMES Gries, Esq., 

Dear Sir: Mr. John H. Walker not having come here 
as I expected, I have not seen him in reference to the note 
you left with me on Mr. Wesley Griggs to sell to Walk- 
er. I received your message through Mr. John H. Gate- 
wood to sell the note to any one else and not to wait for 
Walker. I saw Mr. Cullen Reid; he may take it at ten 
per cent. off, if he can raise the money. Promised to see 
me again about it. If he will take it at that rate, it will 
be about the best I can do for you in reference to paying 
the notes Mr. Walker holds on the late Judge Merriweth- 
er and you as his security. I thought it best to write to 
you about the same before they are put in suit. The de- 
eree passed at the last September Court, directing what 
amount was to be paid by me, as administrator of Judge 
Merriwether, on said claims in full of all the estate of 
Judge Merriwether, in my hands; the balance falls on 
you. The papers will have to be sued, if a definite ar- 
rangement is not shortly made to prevent it. Iwill write 
to Mr. Walker to-day. How would it suit you to pay the 
note on Mr. Wesley Griggs on these notes and give your 
note for the balance, and also get him to indulge you on 
the fi. fa.? Or, if Walker is willing, (and I think he 
ought to be,) give your note for the unpaid balance on 
these notes on which you are security tor Judge M., and 
give you further indulgence. As it is, I feel bound to 
write to Walker about the notes, and see what direction 
he will give in the business. If you and he had met here 
you might have made some arrangement about these pa- 
pers; but he not coming, and you leaving before the bu- 
siness was adjusted, leaves me only where Walker put 
me when he desired the notes to be sued for the unpaid 
balance. Be pleased to answer this on receipt of it, that 
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T may know, or otherwise, unless Walker gives a differ. 
ent direction, the papers will have to be put in suit. J 
hope it will meet Walker’s views to give you further jn. 
dulgence; but that is between you and him. He wanted 
the papers sued to March Court next for the unpaid bal. 
ance, and hence I write in order to know what shall be 
done. Respectfully, ‘J. ADAMS, 

Plaintiff then proved that defendant, in answer to the 
notice served upon him to produce a letter from J. Adams, 
received by him, and dated 6th Feb’y, 1856, stated that 
he never received such a letter, and that he never received 
but one letter from him on the subject of the notes upon 
which he was security for Judge Merriwether. Plaintiffs 
also introduced in evidence an exemplification of the re- 
cord of a case in equity, from Putnam Superior Court, 
from which it appeared that, in 1854, a bill was filed to 
marshal the assets of the estate of Judge Merriwether, 
then deceased, and amongst the creditors made parties to 
said cause was the defendant, and that a copy of the note 
sued on, with all the credits thereon up to that date, was 
attached to or filed with said bill. Plaintiff closed. 

Defendant offered in evidence a note with the credits 
thereon, as follows: 

‘‘ By the 25th December next, we, or either of us, prom- 
ise to pay Joel Walker, or bearer, five hundred dollars, 
value received, with interest from date. March 19th, 
1851.” (Signed) J. A. MERRIWETHER, 

Jas. GRIGGs, security. 

Credits endorsed of $206 52, paid by Aditi, adminis- 
trator of Merriwether, the amount decreed to be paid to 
this note from the assets of his intestate,—dated October 
ist, 1856. Also, the following: “Paid by James Griggs 
the sum of $501 14. March 16th, 1857.” These credits 
were in the handwriting of J. Adams, administrator. 
Defendant also read in evidence from the exemplification 
introduced by plaintiff, four copy notes, filed with or at- 
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tached as exhibits, all dated 19th March, 1851, and made 
by Judge Merriwether, as principal, and one signed by 
f. Calloway, as security, one by Thomas Clopton, one by 
g, Black, and one by James Wrigth, jr., as sureties, 
amounting in the aggregate to $1100 00, and all payable 
to Joel Walker, or bearer, on the 25th December next 
after their date, and closed: counsel went to the jury, 
and while counsel for defendant was addressing the jury, 
Jaintift’s counsel interrupted him, and read in evidence 
the Act of the General Assembly, showing that the county 
of Kinchafoonee was changed to the name of Webster, 
and the county site, McIntosh, changed to Preston, the 
25th February, 1856; the object being to show that 
Griggs’ letter to Adams, dated 10th February, 1856, at 
Preston, was really written 10th February, 1857. . 

The court charged the jury, who retired and returned 
a verdict for defendant; whereupon plaintiff moved for a 
new trial, upon the following grounds, viz: 

First. Because the court erred in ruling out part of the 
letter written by defendant to Adams, as before stated : 

Second. Because the court erred in charging the jury, 
as requested by defendant’s counsel, that if they believed 
an admission or promise to pay the note sued on had been 
made under an offer of, or with a view to, a compromise, 
then the defendant was not bound thereby; the court, 
however, adding that a letter written by an attorney, in- 
forming the maker of a note that he would be sued if it 
was not paid, and a response offering to pay without suit 
was not an offer or proposition to compromise. 

Third. Because the court erred in charging the jury, as 
requested by defendant’s counsel, “that if they believed 
the debt sued on had been paid, then they should find for 
the defendant ;”’ the court, however, adding, “if you can 
find any evidence to satisfy you that it has been paid:—if 
only one note was referred to and one was paid, then they 
must be satisfied that it was the note sued on that defend- 
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ant promised to pay, or his promise was fulfilled, and 
they should find for defendant. 

Fourth. Because, the jury found contrary to the charge 
of the court in this, that the court charged, “ that if they 
believed, from the evidence, that the letter contained an 
admission, or acknowledgment, or promise to pay the 
Merriwether notes, it was a promise to pay all the Merri- 
wether notes upon which defendant was security; that 
the admission, acknowledgment or promise must be clear 
and unequivocal; but if the particular note was clearly 
and distinctly referred to, it was sufficient ; and if only 
one note was referred to, and one was paid, then they 
must be satisfied that it was the note sued on that he 
promised to pay, or his promise was fulfilled, and they 
ought to find for the defendant. And if they believed 
that the letter was written by defendant, in response to 
the letter of Adams, which was dated 6th February, 1837, 
then they were authorized to refer to Adams’ letter to aid 
them in ascertaining the meaning of defendant's. 

Fifth. Because the verdict was contrary to law. 

Sixth. Because the verdict was contrary to the evi- 
dence, without evidence, and against the weight of evi- 
dence. 

The court overruled and refused the motion for a new — 
trial on all the grounds therein taken; whereupon plain- 
tiff excepted, and assigned said refusal as error. 


ScaRBOROUGH, represented by B. Y. Martin, and Cuir- 
FORD ANDERSON, for plaintiff in error. 


McCay & Hawkins, contra. 
By the Court.—Bennixe, J., delivering the opinion. 


Did the court below err in overruling the motion for a 
new trial? We think so. 
' We think that the first ground of the motion was 4 
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good ground. The sentence that was excluded from the. 
jury was needed to explain the two sentences next follow- 
ing that sentence. The sentence, therefore, was admissi- 
ble to explain them, if it was not admissible for any other 
purpose. Whether it was admissible for the purpose of 
proving the contents of the letter to which it refers, is a 
doubtful question. We leave the question undecided; 
as, by the next trial, plaintiff can have the original let- 
ter, or, proof to entitle him to secondary evidence of its 
contents. 1 

It is true, that there was no evidence to authorize the 
charge mentioned in the second ground, but, then, the 
court, in the charge itself, as good as told the jury so. In 
strictness, however, the charge ought not to have been 
given. 

We rather think the same thing true of the first part 
of the charge contained in the third ground. The evi- 
dence is hardly sufficient to warrant a finding that the 
note had been paid off. 

The latter part of this charge was, we think, authorized 
by the evidence. It is not certain, from the evidence, 
(Griggs’ letter,) that Griggs’ promise related to the note 
sued on. Light, it is probable, would be thrown on this 
part of the case, if all of the demands of every kind, held 
by Walker against Griggs, should be put in evidence. 

The other grounds turn on the import and value of the 
evidence. As a new trial will be granted without them, 
it is best not to decide them. 

New trial granted. 
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BETHUNE vs. HUGHES, Marsuat, &c. 


A grant to establish and keep up a market, does not of itself imply the 
power to exclude all persons from selling elsewhere marketable ar. 
ticles within market hours. 


Habeas Corpus, in Muscogee Superior Court. Decision 
by Judge WorriLL, at May Term, 1859. 


This was an application by plaintiff in error, to be dis- 
charged from an alleged illegal imprisonment to which he 
was subjected, under, and by virtue of, a warrant issued 
by the city council of Columbus, for a violation of one of 
the market ordinances of said city. 

At the hearing before Judge Worrill, in addition to 
the return of the marshal, it appeared that the following 
were the market ordinances, for the violation of which, 
Bethune was fined and arrested, viz: 

“That no person shall contract for or vend any articles 
“or provisions usually vended in market before the mar- 
“ket opens, nor at any place within the limits of this city, 
“during market hours, except at the market house. Any 
“person violating this provision, either as vendor or sell- 
“er, shall pay a fine not exceeding twenty dollars.” 

“That nothing, whatever, either meats, fruits, or any 
“‘vegetables, shall be delivered at any place save the 
“market house, during market hours, to-wit: till 12 
“’clock M. And the marshal and police be instructed 
“to arrest all parties who do it; and that, upon convic- 
“tion, such parties shall pay a fine of not less than five 
‘dollars nor more than ten dollars.” 

The following is the section of the act, passed in De- 
cember, 1858, authorizing the establishment of a market 
in the city of Columbus: 
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“Sze. III. Be it further enacted, That the mayor and 
“eouncil of the city of Columbus shall have the power to 
“establish and keep up one or more public markets in 
“said city, for the sale of poultry, eggs, butter, milk, fresh 
“meats, and vegetables of any kind, and all other such 
“articles as are usually vended at’a city public market ; 
“and shall govern the same by such rules and regula- 
“tions as said mayor and council shall deem necessary 
“and proper; and may prescribe and enforce fines and 
“penalties for a violation: of market laws and regulations : 
“ Provided, however, That said mayor and council may 
“grant private licenses for the sale of marketable articles, 
“or any of them, at a place or places in said city, other 
“than the public market, upon such ‘terms, regulations 
“and control as the said mayor and council may adopt.” 

After argument, Judge Worrill refused to discharge 
petitioner, who, thereupon, excepted, and assigns error. 





—__ 





JaMES N. Betaune, in propria persona, and B. Y. Mar- 
TiN, for plaintiff in error. 


JoHN PEaBopy, contra. 


By the Court.—LumpxIv, J., delivering the opinion. 


The only question which we propose to: consider and 
decide is: did the mayor and council of the city of Co- 
lumbus have the power to pass an ordinance making it 
penal, to sell such articles as are usually vended at a public 
city market, at any other place (within certain hours) than 
at the market ? 

By the 8rd section of the act of 1858, it is declared that 
“the mayor and council of the city of Columbus shall 
“have the power to establish and keep up one or more 
“public markets in said city for the sale of poultry, eggs, 
“butter, milk, fresh meats and vegetables of any kind; 


. “and all other such articles as are usually vended at the 
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“city public market, and shall govern the same as stich 
“mayor and council shall deem necessary and proper; 
‘and may prescribe and enforce fines and penalties for a 
“violation of market laws and regulations: Provided, how- 
“ever, That said mayor and council may grant private li- 
“censes for the sale of marketable articles, or any of 
“them, at a place or places in said city, other than the 
“public market upon such terms, regulations and control 
‘as the said mayor and council may adopt.’ —(Pamphlet 
Acts of 1858, page 128.) ? 

It will be seen that the act contains only a broad grant 
“to establish and keep up a market” or markets at-one or 
more public places in the city. It confers no power to 
prohibibit the sale of marketable articles elsewhere than 
at the market place. 

Now it is laid down expressly in Grant on Corpora- 
tions (top page 185, marginal 176,) and in Mayor of Ma- 
celsfield vs. Chapman, (12 M. & W., 18,) that the grant ofa 
market does not of itself imply the power to exclude all 
persons from selling elsewhere marketable articles within 
market hours. And we find no power contravening this. 
Mr. Grant adds, that “it may be taken for law that the 
King himself could not, at the present day, convey the 
right to enforce so great a restriction upon trade.” —(ibid.) 
Perhaps Parliament, in its omnipotence, might. Wheth- : 
er our Republican Legislature has this power, it is unne- 
eessary to decide. It is enough to know that they have 
not undertaken to exercise it in the present case. 

And they will hesitate long before they will kncwingly 
compel decent poor women and boys to attend at the 
market place, to mingle with the rabble that often assem- 
ble there in order to sell a few pounds of butter, or a few 
vegetables—before they will coerce poor men who bring in 
poultry and eggs on their load of wood to wait for hours 
before they can return to their labors, remaining around 
the ‘market exposed to the weather; or, indeed, before 


a 


i 
{ 
t 














stich 


ver: 
ra 
0w- 
. die 
of 
the 
‘rol 
let 


ra- 
fa- 
Fa, 
all 


is. 
ne 
1e 


h- : 
Pe 





MACON, JUNE TERM, 1859. 568 


Bethune vs. Hughes, marshal, &c. 








they will restrict any person, in this land of liberty, from 
selling his cotton, corn, wheat, beef, pork, chickens, or 
anything else, when he pleases, where he pleases, and to 
whomsoever he pleases. 

After the judgment of the court was pronounced in 
this case, my attention was called to the proviso in the 
statute, authorizing the mayor and council to grant pri- 
vate licenses for the sale of marketable articles at places 
in said city other than the public market. It was sup- 
posed that the power was deducible by necessary implica- 
tion from those words. This clause did not escape obser- 
vation. It does not, it will be presumed, authorize a 
license to sell generally over the city, but at a particular 
place or places, other than at the market house; and, 
therefore, does not, by implication, authorise a general 
prohibition, such as that contained in the ordinance. A 
power like that under consideration, should not depend 
upon doubtful implication. One which it is exceedingly 
questionable whether the Legislature itself can exercise or 
delegate to others. 

Again, it is insisted, that as the power is given not only 
to establish but to keep up a market; and as this cannot be 
done but by prohibiting sales elsewhere, the power to do 
this is necessarily included in the grant, as indispensable 
to its exercise. Even this result would not justify the 
assumption of power not delegated. The most that could 
be said would be that the grant would prove unavailable. 
But it is not true in point of fact. And here lies the fun- 
damental error of this whole doctrine. A market may be 
established in such a way as to induce most persons who 
vend articles to go there for that purpose. It possesses 
inherent advantages over other places. Property sold in 
market is attended with certain incidents which do not 
attach to private sales. Besides, stalls and other conve- 
niences might be furnished without expense to the pro- 
ducer. Even bounties and premiums may be awarded, 
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so as to encourage both the quantity and good quality of 
the articles vended at the market. Individuals are com- 
pelled to hold out inducements to secure trade; why 
should not communities be required to do the same. 
Private persons coax trade to their doors; whereas muni- 
cipal corporations force it to their market places by penal 
enactments, levying a tax at the same time upon the pro- 
ducer, to supply their treasury with revenue. Let the 
burden fall, where it ought to fall, upon the consumer. 
In short, let any thing and every thing be done, rather 
than restrict commerce; rather than force and imprison 
trades-people, to coerce them to submit to all kinds of 
discomfort and inconvenience, not to say loss, to gratify 
the selfishness, or avarice, or convenience of a favored 
few ; to be taxed to support the pomp and parade of a few 
municipal lords. 

The best feeling formerly subsisted in our country 
towns between the consumer and producer; they were 
mutually respectful and friendly; the country people fre- 
quently contracting with the citizen consumer for weekly 
or even winter or summer, or yearly supplies of certain 
edibles. Weights and measures were satisfactory, and 
prices remunerating. The wives, daughters and boys of 
the small farmer were treated with the civility due to 
their sex and condition. But how changed under these 
anti-free-trade regulations. No wonder that irritation has 
taken the place of good feeling! 

A convention of the people, called by the people, I 
would most respectfully suggest, is imperiously needed to 
impose additional restraints upon the powers of the Leg- 
islature, now more unlimited, in the opinion of some of 
our ablest jurists, than those of the British Parliament. — 
Our honest, simple-hearted, ancestors supposed that when 
they had guaranteed trial by jury, freedom of the press 
and of religious worship, no more was needed. Our State 
Constitution contains fewer safe-guards, perhaps, than any 
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other in the Union. The new States are far ahead of 
this, and most of the old States, in this respect. But 
times have changed. And wellas oursystem has worked 
in days past, a Bill of Rights is demanded. The great 
fundamental principles of human rights should be put 
beyond the reach and control even of constitutional change 
by the Legislature. Let the sovereign people convene, 
and say to the law-making power: thus far shalt thou go 
and no further. . 

Excessive legislation—the vice of all free governments— 
is, perhaps, the fault of the State. Through haste, inad- 
vertence, and other causes, case legislation and class leg- 
islation is to be found frequently upon our statute book. 
Something should be done to arrest this evil. The dear- 
est rights of the people are jeopardized. 

A peaceable citizen, who discharges punctually all his 
pfiblic duties, and respects scrupulously the rights of 
others, should be left free and untrammeled as the air he 
breathes, in the pursuit of his business and happiness. 
Fetters are equally galling, whether imposed by one man 
or by a community; and Iam not ashamed to confess 
that the best sympathies of my heart are, and always will 
be, interested for one who is, or may be, incarcerated, be- 
cause, in the proud consciousness of a freeman, he claims 
the right to offer for sale, at any hour of the day, on the 
highway, or in the streets, as interest or inclination may 


‘prompt him, any commodity he may possess, the traflic 


in which is not forbidden by the laws of the land. 
Judgment reversed. 
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BLUE, apm’s, et Au., vs. SHEPPARD, er at. 


Security upon a ne exeat bond, when sued thereon, cannot object to 
the sufficiency of the affidavit upon which the bill was sanctioned, 


Debt on ne exeat bond, in Schley Superior Court. De. — 
cision by Judge WorrRiLL, at April Term, 1859. 


This was an action of debt brought by Simeon Blue, 
administrator of Margaret Dowd, deceased, and others, 
against Samuel Sheppard, and Jeremiah Wyche, and Mary 
J. Tomlin, on a ne exeat bond, executed by Sheppard, as 
principal, and Wyche and Tomlin, as sureties. 

The facts of this case are, that Blue and others, heirs- 
at-law of Benton W. Dowd, deceased, filed their bill 
against Samuel Sheppard, administrator of said Dowd, 
for an account and settlement of the estate of said intes- 
tate. Pending this bill, complainants filed a supplemental 
bill, alleging that Sheppard was about to remove, with all 
his property, beyond the limits of the State, and praying 
for a writ of ne exeat, to retain defendant, under a suffi- 
cient penalty, from going or removing beyond the juris- 
diction of the court. This bill was sanctioned, and a 
writ of ne exeat issued, by virtue of which defendant was 
arrested, and entered into bond, with Jeremiah Wyche 
and Mary J. Tomlin sureties, in the penalty of six thous- 
and dollars, conditioned that if Sheppard should well and 
truly satisfy and pay the eventual condemnation in said 
equity case, then said bond to be void, otherwise, to re- 
main in full force. The equity cause proceeded, and com- 
plainants had a verdict for six hundred and eighteen dollars 
against Sheppard, upon which judgment was entered, and 
execution issued, and the sheriff returned “no property 
to be found upon which to levy this ji. fa.;” whereupon, 
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plaintiffs instituted this suit upon said ne exeat bond. At 
the trial, plaintiffs offered and read the bond in evidence. 
They then tendered in evidence the records of the equity 
cause, containing the original bill, supplemental bill, writ 
of ne exeat, verdict, judgment, &. Defendants’ counsel 


 . objected to their introduction as evidence, on the ground 





that the affidavit to the supplemental bill praying for the 
ne exeat was not sufficient in law to authorize the granting 
and issuing of said writ. The court sustained" the objec- 
tion and excluded the evidence, and plaintiffs having no 
further testimony, the court, upon motion of defendants’ 
counsel, ordered a non-suit. To which rulings and decis- 
ion, counsel for plaintiffs excepted, and assign the same 
as error. 


BLANDFORD & CrRAWFoRD, and E. W. MILuer, and Stusss 
& Hit, for plaintiffs in error. 


Exam & OLIVER, contra. 
By the Court.—LumpkKIn, J., delivering the opinion. 


It is true this court has held that in cases of ne exeat the 
affidavit should be positive as to the intention or threats 
of the debtor to go beyond the jurisdiction of the court. 
The facts stated in the supplemental bill are charged as 
coming within the knowledge of the complainant, and 
we are not prepared to hold that the verification made 
under these circumstances is not sufficient. 

But concede that the affidavit taken in connection with 
the allegations in the bill, is not sufficient: does not the 
objection come too late? The bill was demurred to on 
the ground that it did not aver that the securities, upon 
the administration bond, were insolvent; and upon no 
other ground. Is it allowable to cut up a case in this 
way? and at this distant day to object to the sufficiency 
of the affidavit—an objection which, if good at all, might 
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have been taken advantage of by the demurrer? We 
think not. Had the objection been made at the proper 
time, and sustained, the proceeding could have been 
amended while Sheppard was in the State. It comes too 
late. 

It is said that this is the first time the securities to the 
ne exeat bond could be heard. Notso. They act in pri- 
vity with their principal, and must abide by the conse. 
quences. Securities on the appeal might just ‘as well claim 
the right to contest a judgment rendered against their prin- 
cipal when they are sought to be made chargeable with the 
recovery. They undertake for their principal in view of 
such liability; and they must abide the consequences 
whether they result from the neglect or misconduct of 
their, principal. They are entitled at every stage of the 
proceeding by which they may be ultimately bound to be 
heard through their principal. It is their folly if they 
fail to avail themselves of this privilege. 

Judgment reversed. 





WILKERSON vs. WOOTTEN. 


Co-executors have all, a joint and entire authority, over the assets, 
and the acts of any one of them are deemed the acts of all. 


Complaint, in Lee Superior Court, and Nonsuit, by 
Judge AutEN, March Term, 1859. 


This was an action on the following contract brought 
against Wootten, administrator de bonis non, with the will 
annexed, of Enoch Johns, deceased. To--wit: 

“T agree and hereby contract to employ James W. 
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Wilkerson to oversee on the plantation of Enoch Johns, 
deceased, for the year 1857, and in consideration of his 
services as such, I promise to pay said Wilkerson, at the 
expiration of the year, two hundred and fifty dollars in 
money, and the amount of cotton that ten acres of good 
land will bring. 
(Signed) ELIZABETH D. JOHNS, 
as Ex. of Enoch Johns, deceased. 
Witness: John Spence, John F. Cook. 
Nov. 10, 1856. 


It appeared that Thos. H. Moody and David J. Johns 
were also acting and qualified executors of testator when 
said contract was made by Mrs. Johns, their co-executrix. 
That the will of Enoch Johns directed and required the 
executors to keep his estate together, and work the plan- 
tation for the benefit of the legatees. That Mrs. Johns 


_ resided on the plantation. That about the 1st February, 


1857, under a bill filed, a receiver was appointed, who 
took charge of the estate, including the plantation, and 
discharged Wilkerson and employed another person to 
oversee. Plaintiff insisted, at the time, upon his right 
under the contract, to remain, but the receiver would not 
permit him todos. Plaintiff proved what was the value 
of the cotton that ten acres of good land would yield, and 
closed. | 

Defendant moved for a nonsuit on the ground that one 
executor, where there are several acting and qualified, 
cannot make a contract to bind the estate. The Court © 
sustained the motion, and ordered a nonsuit, and plain- 
tiff excepted. 


Frep. H. West, for plaintiff in error. 


Warren & Fioyp, and Vason, contra. 
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By the Court.—Bennine, J., delivering the opinion. 


Was the Court right in granting the nonsuit ? 

The ground on which the Court went, was, that “one 
executor, where there are several, cannot make a con- 
tract binding upon testator’s estate.” Is this ground true 
inlaw. We think not. It is laid down by Williams, in 
his treatise on executors, that co-executors “have all a 
joint and entire authority over the whole property ;” and 
that.‘ the acts of any one of them are deemed to be the 
acts of all.” (2 Williams’ Ex’rs, 683.) In these proposi- 
tions he is well supported by authority; and we think 
that the propositions taken generally are true. 8 Ga. 388, 

We see nothing special in this case to make the case 
an exception to the law expressed in the propositions, 
The executors had the power to employ an overseer, 
Mrs. Johns was one of them; she therefore, had, by her- 
self, that power. 

We think, then, that the ground on which the nonsuit 
was put was not asound one. 

It was scarcely insisted that it was; but it was insisted 
that there was another ground on which the nonsuit 
might be supported ; and that was that the overscer had 
been discharged by the person who fiad been appointed 
“receiver’’ of the estate, and who has, as receiver, taken 
charge of the estate; the argument being, that the ap- 
pointment of the receiver deprived the executors of the 
power of fulfiling their contract, and the appointment 
being lawful and binding on them, they ought to be held 
excused for not fulfiling the contract. This raises a very 
important question, and one which was not made in the 
Court below, or much discussed in this Court. We, 
therefore, prefer not to decide it, if we can avoid doing 
so, and we can avoid doing so, for even if we grant the 
position to be true, yet it was not sufficient to authorize 
a nonsuit, as the overseer had performed some service 
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under the contract, and therefore, was entitled to recover 
at least as much as that was worth. The executors do 
not plead a want of assets. 

Judgment reversed. 





MEREDITH AND WIFE vs. HUGHES. 


A husband is called upon to’ testify on an issue of devisavit vel non, 
where his wife takes an interest under the will if established by 
law, upon which his marital rights would attach ; he by deed conveys 
the whole interest in trust for the sole and separate use of his wife 
and children; subsequently the wife relinquishes to her children. 
Held, That the wife had the right to execute the conveyance, and 
that the husband was thereby qualified to swear asa witness in 
the case. And further, that the wife being no party to the case, 
and her interest being determined, it did not violate the rule which 
forbids husbands and wives from testifying for or against each 
other. 


Caveat to will, in Twiggs Superior Court. Tried be- 
fore Judge Lamar, March Term, 1859. 


This was an appeal from the Ordinary, in the matter of 
propounding for probate the last will and testament of 
John W. Allen, deceased, late of the county of Twiggs. 
Wyatt Meredith and wife, who was the sister of decedent, 
filed their caveat to the probate of said will. 

Upon the trial, propounder Daniel G. Hughes proved 
the due execution of the will by the subscribing witnesses, 
and readin evidence the same. He then offered and read 
in evidence the renunciation of James R. Combs, as one 
of the executors of said will; also his relinquishment of 
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his trusteeship in and under said will, for the children ' 
of Theophilus B. Booth, and the order of the Judge ap- 
pointing Frank Scarborough trustee in his place, and 
Scarborough’s acceptance of the trust ; and also the relip. 
quishment of Combs to his wife and children of all right, 
title and interest in and under said will. 

Propounder then oftered Combs as a witness. Cavea. 
tors objected on the ground that he was incompetent, be. 
ing called to support a will under which his wife took 
legacy. After argument, but before the decision of the 
Court was pronounced on the objection, the witness was 
withdrawn. 

Propounder then offered in evidence a release from 
Combs to his wife and children, and at the same time, a 
relinquishment under seal, from Mrs. Combs to her chil- 
dren, all of whom were minors, of all her interest in and 
under the will. 

To the introduction of which, caveators objected. 

1. Because said relinguishment was without considera- 
tion, and therefore void. 

2. Because being under coverture, Mrs. Combs could 
not make a valid relinquishment to her children. 

3. Because by the paper, propounded as the will of 
John W. Allen, an estate is left to Miss Mary Booth for 
life, and at her death, without children, to her brothers 
and sisters, of whom Mrs. Combs is one; that said Mary 
Booth has died, and Mrs. Combs’ share or interest in re- 
mainder has vested in her husband, subject to her equity, 
and that she cannot convey, assign or relinquish that 
equity. . 

4, Because if Mrs. Combs can release or assign her in- 
terest, such release or assignment would not render her 
husband a competent witness, such release passing no 
right or interest to her children until the will is estab- 
lished, and the rule of law excluding the husband, still 
existing in all its force. 
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The Court overruled the objection, and the releases and 
assignments were admitted and read to the jury, and coun- 
gel for caveators excepted. Caveators also excepted to 
the reading of said releases to the jury, on the ground 
that they were matters only for the consideration and de- 


‘ cision of the Court upon the question of the competency 


of Combs as a witness upon the issue of devisavit vel non. 

Propounders then withdrew the record, before offered 
and received in evidence, appointing Frank Scarborough 
trustee, and Combs’ release to Scarborough, and again 
tendered Combs asa witness. Caveators again objected - 
on the grounds before taken and stated. 

The Court overruled the objection, and caveators ex- 
cepted. Combs was then sworn and examined on the 
part of propounder, after which, and after reading the de- 
positions of several other witnesses, propounder closed. 

Caveators introduced no evidence, but requested the 
Court to charge the jury, “that where the disposition of 
his property by the testator is not consonant to his natu- 
ral affections for his relations, and where it is obtained 
by parties materially interested and under circumstances 
which placed decedent under the power, control and influ- 
ence of such parties, the absence of his near relations at 


‘the time the will was executed, there being no apparent 


necessity for haste, and their presence being of easy pro- 
curement, the will being written by a party taking a very 
large benefit under it, and in the presence only of the tes- 
tator and another party taking the next greatest interest 
under it, are circumstances which the jury may consider, 
in connection with the neglect of the claims of relations, 
and an unaccountable benefaction in favor of mere stran- 
gers, as affording a presumption of fraud or circumven- 
tion in the procurement ot the will, which is to be rebut- 
ted only by clear and direct proof of circumstances afford- 
ing a contrary presumption :” 
Which charge the Court gave as requested. 
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The jury found for the will, except the 10th and 11th 
clauses thereof, which they found to be void under the 
- Acts of the General Assembly prohibiting the manumig. 
sion of slaves. 
Whereupon counsel for caveators tendered their bill of 
exceptions, assigning as error the rulings and decisions 
before stated and excepted to. 


C. B. Coz, E. A. & J. A. Nispet, and Rockwe t, Key. 
nan & CALDWELL, for plaintiffs in error. 


J. L. Harris, contra. 
By the Court.—Lumrxin, J., delivering the opinion. 


If J. R. Combs was a competent witness in this 
case, it is conceded that the will of John W. Allen, de. 
ceased, is sufficiently proven. Was his testimony admis. 
sible? The answer to this question depends upon the 
sufficiency of the releases executed by Combs’ wife, in or- 
der to qualify him to testify. 

The points ingeniously made and ably discussed by 
counsel, upon this branch of the case, are delicate and 
somewhat perplexed. Still after a full and somewhat 

’ careful examination of all the authorities cited, and oth- 
ers at our command, we feel constrained to let in the tes- 
timony of this witness. 

It is not disputed but that Combs had the right to re- 
linquish his interest under the will to his wife and chil- 
dren, but the power of Mrs. Combs to convey to her chil — 
dren all of her interest under the will of the testator, and 
under the release executed by her husband, so as to qual- 
ify him to testify in the case, is strenuously combatted. 
Without examining separately the four objections made 
and argued against the right of the wife to make the relin- ! 
quishment which she did, we would state, as the judg: 
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ment of the Court, that she had the right to release to 
her children all the interest which she acquired, whether 
vested or reversionary. And in support of this opinion, we 
refer to Clancey on Husband and wife, 2d American from 
the last London edition, from page 812 to the end of the 
chapter, where this whole doctrine and the cases upon 
which it is founded, are fully considered. 

It will be found that it is only when dealing with her 
husband that a court of equity will see to it, by examina- 
tion or otherwise, that the wife acts as a free agent. 
There is and can be no such necessity for interfering, 
when executing a conveyance to her children. 

As to the impolicy of allowing husband and wife to 
testify for or against each other, while we fully recognize 
the rule, although it be “a creature of judicial a) 
and not of “positive law,” still we cannot see its applica- 
bility in the present case. The wife’s interest, whether 
under the will of John W. Allen, as a child of Booth, or 
as heir or distributee of her deceased sister, Mary Booth, 
had ceased before her husband was called upon to testify. 
Nor does his testimony relate back to any past act or dec- 
laration of hers. The issue is devisavit vel non as to John 
W. Allen’s will, and we must think the principle invok- 
ed is wholly foreign to the question to be tried; and to 
which the husband was called asa witness. The wife’s 
intesest was but prospective at best; and she had ceased 
to be a party even in interest, as to that. 

What conjugal confidence would be violated, what mat- 
rimonial endearments impaired by the allowance of the 
proofs? We again confess our inability to appreciate the 
force of the reasoning upon which this exception is found- 
ed. 








Judgment affirmed. 
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SARAH (a stave) vs. THE STATE. 


1. It is not error in the Court to allow a prisoner in a capital case, to 
be tried by a jury taken from the grand jury list, by the consent of 
both counsel for the State and the accused. 

2. As the prisoner may waive even a trial itself, and be capitally pun. 
ished upon his own confession of guilt, he may waive every minor 
right or privilege. The greater includes the less, or the whole the 
parts. 

3. The confession of a slave freely and voluntarily made at the time 
is not rendered objectionable because punishment had been inflict- 
ed at some previous period, to compel h& to confess. 

4. On a motion for a new trial on the ground of newly discovered tes- 
timony, the fact expected to be proved, should, if possible, be veri- 
fied, and it is necessary for the defendant to swear that the evidence 
was unknown at the time of trial. 

5. Notwithstanding the presiding Judge may betray some emotion 
on the trial of a criminal cause, still if no rule of law is violated,a 
new trial will not on that account be granted. 

6. Where a slight mistake occurs in taking down the testimony which 
is read to the jury, a new trial will not be granted if the evidence, 
was full and complete otherwise, as to the guilt of the accused. 

7. The Court itself may take down the testimony ina criminal case 
instead of having it done by an amanuensis. { 
8. The omission of the Court to ask the prisoner if he have anything 
to say why sentence should not be pronounced, is not such an irreg- 

ularity as will entitle the accused to a new trial. 

9. Where the law confides to the Court the discretion to inflict the 
death penalty or some milder punishment, it must be an extreme 

case to induce or even warrant this Court in interfering with the 

sentence. 





Indictment for an attempt to poison, in Harris Supe- 


rior Court. Tried before Judge WorriLL, at April Term, 
1859. 












Sarah, a negro woman slave, the property of Benjamin 
Williams, was indicted for feloniously, unlawfully ‘and 
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maliciously furnishing, giving and administering “a cer- 
tain poison, to-wit, three grains of strychnine and arsenic, 
knowing them to be deadly poison, to one John Williams, 
with intent then and there, him the said’ John Williams 
wilfully, unlawfully, feloniously and of malice afore- 
thought, then and there to poison, kill and murder.” 

The defendant pleaded not guilty, and the following is 
a brief of the evidence: 


Ewidence for the State. 


John Williams testified, that on the 6th October, 1858, 
he ate breakfast at the house of Benjamin Williams, his 
father, with the family, took a piece of meat, fried ham, 
on his plate and ate it, it tasted very bitter, his father 
also took a mouthful and said it was poisoned; rose 
from the table and told all to eat no more of it; wit- 
ness did not suppose it was.so; by this time had taken 
a cup of coffee, which he found more bitter than the 
meat; witness rose from the table and left; also took 
a mouthful of bread, which was also bitter; the other 
members of the family complained that the victuals had 
a bitter taste, two were made sick; then a piece of bread, 
the same witness ate of, was given to a dog, piece as large 
as his fist, and before the dog finished eating half of it he 
died, dropped dead in his tracks ; immediately after eat- 
ing, witness became sick at the stomach, not much so; 
there was a burning sensation, felt weakened and relaxed 
in his limbs, so much so that he could not stand up, and 
had no use of himself. Sarah, the prisoner, was the cook, 
cooked the breakfast that morning, she did not eat any- 
thing; his father asked asked her if she drew water that 
moruing, she replied she did not, for she did not have 
time to do it: does not know where she got the water, 
heard her say she got the water, out of the well bucket, 
she cooked breakfast with, but did not draw it. 

William Nelson testified that he being informed that 

37 
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Mr. Williams’ family was poisoned, went over and found 
Doctor Fonville there, who had given them medicine, al] 
seemed to be quite sick; saw the dog at the kitchen door, 
dead; the doctor, after giving the medicine, went to 
where Sarah, the prisoner was, and beckoned to witness 
to come to him; told witness she had confessed that she 
had white powders, and would go and look for them; 
went with them to the gin house lot, where prisoner took 
from under the bottom rail of the fence, a paper with 
white powder in it. The doctor opened the paper and 
tasted it, showed it to witness, he has kept it ever since, 
(produced in court, and swore that it was the same paper 
of powders that prisoner took from under the fence) re- 
collects that she said it was the remainder of the powders, 

Dr. Hatchell testified that he had examined the powders 
produced by Mr. Nelson in court; heard Williams de- 
scribe his symptoms, thinks they were produced by 
strychnine, thinks the powders are strychnine, examined 
them the day the family were poisoned ; strychnine is a 
deadly poison. 

James G'. Smith testified that about 7th October last, 
hearing that Williams’ family were poisoned, he went 
over and found several of the family sick, saw the dead 
dog; did not hear the prisoner confess that she poisoned 
the family; when interrogated whether she did the pois- 
oning, she would say that Howell was there the night 
before. Witness asked her what part of the breakfast 
was poisoned, she replied the bread, meat, coffee and all 
were poisoned. 


Evidence for the Defence. 


William Howell testified that he was at the house of 
Benjamin Williams the night before his family were pois- 
oned, he drew a bucket of water that night and put 
strychnine and arsenic in it; no one saw him do it, it 
was about one or two o’clock at night ; did not tell Sarah 
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he was going to put the poison in the bucket. He had 
given Sarah poison before to put in the bucket, but she 
would not doit; did not tell her he was going to put the 
poison in the bucket. 

Upon this testimony and under the charge of the court, 
the jury found the defendant guilty. 

Counsel for prisoner moved the Court for a new trial 
on the following grounds: 

First. Because the Court erred in allowing said slave 
to be tried by a jury taken from the grand jury list, not- 
withstanding counsel for prisoner consented thereto. 

Second. Because the jury after being out sometime, 
were, by consent of the Solicitor General and counsel for 
the prisoner, brought into court, and the court, both coun- 
sel consenting, read over the testimony as taken down on 
the trial. 

Third. Because the witness Nelson stated portions of 
prisoner’s confessions after he had stated that he had 
heard that she had been whipped that morning by her 
master for the offence, counsel for prisoner remarking at 
the time that at the proper time he would move to with- 
draw said testimony from the consideration of the jury, 
but did not make the motion. 

Fourth. Because of newly discovered evidence, which 
was not known to prisoner’s counsel until after the trial. 

Fifth. Because when the witness, Nelson, was abdgut to 
state what Dr. Fonville said when he examined the pow- 
ders, prisoner’s counsel objected. The Solicitor General 
replied that he went into the trial under the impression 
that Dr. Fonville was in court, but that he had just been 
informed that he had gone home, six or eight miles off. 

The presiding Judge remarked that he would continue | 
the case if he desired it, when counsel for prisoner con- 
sented that the witness might state what Dr. Fonville 
said, remarking that he would admit the evidence yather 
than have the case continued. Whereupon the witness 
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stated that Dr. Fonville tasted the powders and said that 
it was bitter, and handed them to witness. 

Sixth. Because the verdict is against the weight of 
evidence. 

Seventh. Because the sentence pronounced upon the 
prisoner, by the Court, is more severe than authorized by 
the evidence. 

Eighth. Because after the witness Howell had been ex- 
amined and confessed that he put the poison in the well 
bucket, the court suspended the proceedings, and in the 
presence of the jury, sentenced witness for the crime “of 
attempting to procure a negro to commit the crime of 
poisoning.” (Howell having been previously convicted, 
at the same term, of said offence.) The Judge remarking 
to him that he intended to sentence him to five years im- 
prisonment in the penitentiary, but after his open and 
bold confession, he would sentence him for seven years, 
and if he had the authority he would sentence him for 
fifty years. 

The Court when charging the jury, remarked: “Gen- 
tlemen, a word in reference to the testimony of the wit- 
ness, William Howell, introduced in behalf of the defend- 
ant; he has confessed his guilt of the most diabolical 
crime known to the laws of society, it is for you to attach 

8rh credit to his evidence as you in your judgment may 
thins it deserves.” 

After argument, the Court overruled the motion fora 
new trial, to which decision counsel for the prisoner ex- 
cepted, and assigns the same as error. The counsel for 
prisoner filed the following further exceptions to the rul- 
ings and decisions of the court: 

That the court erred in reading over to the jury the fol- 
lowing sentence as part of the testimony of John Wil- 
liams, to-wit: “Thinks she drew the water that morn- 
ing,” it appearing after the verdict, that the same was no 
part of the testimony of said witness, and was inserted by 
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mistake ; and in reading to the jury and using the word 
“remainder” as part of the testimony of William Nelson, 
when he used no such word, but the word “balance.” 

That the court erred in taking down the testimony it- 
self, and in not appointing some one else to act as clerk. 

That the court erred in not calling on the prisoner or 
her counsel to say what she had to say why the sentence 
of the law should not be pronounced upon her. 


D. P. Hix1, for plaintiff in error. 
W. D. Exam, Sol. Gen. pro. tem., contra. 


Judge STEPHENS absent. 
By the Court.—Lumpxw, J., delivering the opinion. 


1. Was it error in the court to allow the prisoner to be 
tried by a juay taken from the grand jury list, by the con- 
sent of both counsel for the State and the prisoner? We 
think not. 

And we lay down the broad proposition that as a pris- 
oner may waive even a trial itself, and be capitally pun- 
ished upon his own confession of guilt, he may waive any 
minor right or privilege. The greater including the less. 
Besides, by the act of 1856, all persons between the ages 
of twenty-one and sixty are qualified to serve as jurors in 
criminal cases. There is, therefore, no legal disqualifica- 
tion attached to any of the jurors who tried this case. Per- 
haps a jury taken from the grand jury list is the best that 
could be selected to try a slave. A slave has no peers or 
equals by whom they can be tried. He finds his best se- 
curity in the grand jury box. 

Again ; it is only “on request” that the court will sup- 
ply a full pannel from which a jury in a criminal case is 
to be selected. Suppose the prisoner even when accused 
of a capital felony, should consent to be tried by either 
pannel of the petit jury in attendance on the court, no one 
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we apprehend, would question the legality of the verdict, 

2. Here, again, we have an exception to an act done by 
the consent of parties. It is binding, and the prisoner 
must abide by it. As the witnesses had dispersed, there 
was no irregularity init anyhow. As the jury were not 
distinct in their recollection of the proof, it was the prop- 
er mode in the absence of the witnesses, of refreshing 
their memory. 

38. We see no objection to the testimony of William 
Nelson. What if the negro had been whipped by her 
master the morning before she made the confessions, as 
proven by the witness, that does not make her voluntary 
confessions to Nelson subsequently, objectionable. Be- 
sides, counsel should have moved to withdraw the testi- 
mony if it was illegal, and the excuse he renders for not 
doing so, is hardly satisfactory. 

4, The showing made by Mr. Hill, as to the newly dis- 
covered evidence, is not sufficient ; the fact is not verified 
which he expects to establish on another trial. Who was 
his informant, and where is his affidavit? But more than 
all, where is the affidavit of the prisoner herself, that she 
did not know of the facts proposed to be proved at the 
time of the trial? Ifthey existed, she necessarily knew 
them, and should have communicated them to her coun- 
sel. They related to her condition at the time she made 
the confessions testified to by Nelson. 

5. There is nothing in this objection. The testimony 
amounted to nothing. -But be that as it may, the prison- 
er’s counsel consented to its introduction. 

6-7. These twd assignments may be disposed of to- 
gether. The sum and substance of the ojection is, that 
the whole conduct of the Court was calculated to dispar- 
age the credit of the witness Howell. It may be that the, 
presiding Judge yielded to the excitement of the moment, 
elicited by the bare-faced confession of Howell, evidently 
made to screen his guilty paramour; still he did not vio- 
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late the statute which forbids the Judge to express or 


even intimate an opinion as to what has or what has not 
been proven; or as to the guilt or innocence of the pris- 
oner at the bar. This being so, the Judge must be left 
to his own sense of propriety as to what is due to him- 


self as well as the prisoner on such occasions. 


8. If the mistake in the testimony, as read to the jury, 
was of a character to make it material to the conviction, ' 
we should deem it our duty to grant a new trial, notwith- 
standing the counsel of the prisoner was present and 
made no objection as to its accuracy. But it is very slight. 
The witness Williams says, “he thought the girl drew 
the water that morning.” He is not certain. Ifthe pgi- 
son was deposited in the wate, it was worse for her that 
she did draw it. Howell says he drew it the overnight, 
and put the poison in it unknown to prisoner. After 
all, the evidence is so uncertain and immaterial, and the 
evidence of the defendant’s guilty participation in this 
wanton and diabolical crime so satisfactory, without the 
proof, that we do not think the case should be sent back, 
notwithstanding the oversight of the Court and the pris- 
oner’s counsel, relative to the matter. 

9, It was not error in the court to take down the testi- 
mony; and so this court has heretofore decided. 

10. The ancient practice was for the court to call on 
the prisoner, if he or she had anything to say why sen- 
tence should not be passed. It originated at a time when 
prisoners were not allowed the benefit of counsel, and 
when the court was counsel for the prisoner, so far as to 
see that he was deprived of no legal right. Besides the 
benefit of clergy was also allowed ; andat this stage it was 
claimed. This is expressly abolished by our penal code, 

Our penal code prescribes with some minuteness the 
formula to be observed in the trial of criminal cases. No 
allusion is made to this ancient ceremony. Prisoners 
represented by counsel, as they now are, lose no right by 
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the omission. One of the reasons assigned in the books 
for the observance of the practice is, that a motion may 
be made in arrest of judgment. These motions are made 
daily, and always before the prisoner is called up to be 
sentenced. 

Here a new trial was moved for. In the order of plead- 
ing, this follows the motion in arrest of judgment, and, 
therefore virtually overrules it. All the grounds 
against the judgment are taken in the motion for a new 
trial. If she had a pardon, or should even obtain one 
afteywards, it would be available even under the gallows, 
Had it been made to appear that the prisoner had lost 
any right by the failure of the court to observe this cere- 
mony, relief would be extended. , 

11. We are satisfied beyond a reasonable doubt that 
the defendant is guilty, and that the verdict is in accor- 
dance with the proof; and the court below was right in 
refusing a new trial. 

12. Is the punishment inflicted disproportioned to the 
offence, inasmuch as no one was killed? The law has 
left it discretionary with the court to inflict the death 
penalty or some milder punishment for this offence. It 
considers the extreme penalty sometimes justifiable. If 
the defendant be guilty, and the testimony and the ver- 
dict establish the fact, can we conceive of a more aggra- 
vated case? An attempt is made to cut off by one fell 
swoop the whole family from among the living. And 
that too, without the slightest provocation ! 

When we consider the facility with which this crime 
may be committed, the temptation to its perpetration, 
either under the influence of temper and revenge, or 
urged to it by base men to accomplish their own wicked 
and corrupt purposes; in a clear case of guilt the stroke 
should not be averted. It is due to the living that one 


so depraved should not be spared. 
Judgment affirmed. 
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SMITH & LENNARD vs. LARD, er. at. 


If there is no equity in the biil, the injunction it prays for ought to be 
refused. 


In Equity, in Randolph Superior Court. Decision by 
Judge Kippoo, at Chambers, June, 1859. 


This was a bill filed by Smith & Lennard, partners, to 
enjoin proreeedings under an execution, which had been 
levied on certain property alleged to belong to complain- 
ants. 

The bill states, that complainants purchased, in Octo- 
ber, 1856, from Lodwich E. Lard a_lot or parcel of land 
in the town of Cuthbert, and took his deed of convey- 
ance forthe same. That at the time, there was an execu- 
tion against Lard, in favor of E. H. Marlin, amounting to 
about fourteen hundred dollars, which execution had been 
transferred to John M. K. Gunn, who became, and is 
now the legal owner thereof. 

The bill further states that about the 1st October, 1856, 
said execution was levied upon certain property, as that 
of defendant Lard, and said levy advertised by the sheriff 
as “ one-third interest of steam mills and fixtures, togeth- 
er with one-third interest of eleven hundred acres of land 
immediately attached, being the interest formerly owned 
by Thomas Douglas; one-third ot one-half of lot of land, 
No. 118; one-third interest of lot of land lying east of 
the mill, and cornering on the Hugh McKinnon lot, num- 
ber not known; one-third saw timber on lot of land No. 
112; one-third saw-timber on lot No. 29, all in the 6th 
district of Randolph county, levied on as the property of 
L. E. Lard and Martin D. Kendrick, under a fi. fa. issued 
from the Superior Court of Randolph county, in favor of 
E. H. Marlin, against L. E. Lard and M. D. Kendrick, 
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makers, and Thomas D. Douglas and William E. Callier, . 
endorsers, and others, in my hands.” 

That tinder said levy and advertisement, said property 
was offered for sale on the first Tuesday in January, 1857, 
and bought by one John Hendricks, at and for the sum 
of $1810, he being at that price the highest bidder, but 
said purchaser refused to comply with his bid and pay the 
amount thereof, on the ground that the sale was illegal 
and void. 

The bill further states that the property was re-adver-. 
tised forsale, and that this advertisement stated that the 
property had been levied on as the property of Lard, to 
be sold at the risk of the purchaser; and that in May, 
1857, it was again offered for sale by the sheriff, when 
John M. K. Gunn, the assignee of the fi. fa. became the 
purchaser of the lot, and forthe sum of one thousand dol- 
lars, he being at that price the highest bidder, and the 
sheriff executed and delivered to him a deed for the prop- 
erty, and put him into possession of the same. 

The bill further states, that under legal proceedings had 
to enforce the bid made at the first sale by Hendricks, or 
the difference between that bid and the last sale, it was 
held and determined by the Supreme Court of the State, 
that said sale was void. And complainants allege and: 
submit that the first sale being adjudged void, the second 
sale made in May, thereafter, was also null and void, and 
that said property still belongs to Lard, and subject to 
said fi. fa. The levy endorsed by the sheriff on the fi. fa. 
designated the property as that of all the defendants in 
the execution, while the advertisement mentions or de- 
scribes it-as the property of Lard alone, and for which 
reason, said sale was held and adjudged illegal and void. 

The bill further charges, that if the first sale had been 
legal, the purchaser would have complied with his bid, 
and thus an amount sufficient to satisfy said execution 
would have been raised and paid thereon. And that if 
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the levy and advertisement had corresponded at the last 
sale, the property would have sold for more than enough 
to satisfy said fi. fia., and thus the property purchased of 
Lard by complainants discharged from its lien, whereas 
there is still due on said fi. fa. about $900, and the same 
has been levied upon complainant’s lot, and advertised to 
be sold. That Lard is insolvent, and the warranty con- 
tained in his deed to complainants, unavailing and worth- 
less. 

The prayer of the bill is, that said fi. fa. be enjoined, 
and that the sheriff and Gunn be restrained from proeeed- 
ing with said levy and sale, &c. 

The Judge refused to sanction the bill and to grant an 
injunction as prayed for, and complainants except, and 
assign error. 


EK. H. Piatt and W. C. Perkins, for plaintiffs in error. 


Dovetass & Dovetass, contra. 
By the Court.—Bennine, J., delivering the opinion. 


Did the court err in refusing to grant the injunction ? 
We think not ; we think that there was no equity in the 
bill. 
It may be assumed that there was no equity in the bill, 
unless it was true, as alleged by the bill, that the sale 
of the land by the sheriff, to Gunn, was void. If that 
sale was good, the land ceased to be Lard’s, and became 
Gunn’s, and therefore it is not now subject to the fi. fa. 

Was that sale void? The complainants insist that it 
was, and the reason they give for so insisting is thus sta- 
ted by them: “ because orators charge that the levy des- 
ignates said property as that of said defendants, all of 
them, while the advertisement under which Gunn pur- 
chased, describes it as the property of Lard alone.” 

But first, we do not find that this reason is true, in 
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point of fact. The bill gives but one levy, and it gives 
that thus: “ your orator further sheweth, that on the first 
day of October, 1856, Early Varner, as deputy sheriff of 
said county, levied said fi. fa. upon certain property, as 
that of Lodwick E. Lard, to-wit: one-third interest of 
steam mil and fixtures,” &ec., “all in the 6th district of 
said county, and levied on as the property of defendant,” 
&e., not asthe property of defendants. It is not true, in 
fact, then, that this “levy designates said property as that 
of said defendants, all of them.” This levy designates it 
as the property of Lard only. 

The reason being, in point of fact, not true, there can 
be no valid conclusion from the reason. Consequently, 
the conclusion stated in the bill, that the sale to Gunn 
was void, cannot be a valid one. 

But what is the true conclusion from the real facts, the 
facts as they are stated in the bill? It is the opposite to 
that drawn in the bill—it is that the sale to Gunn was 
valid—for the facts as stated by the bill are that the prop- 
erty was levied on as Lard’s, was advertised as Lard’s, 
was sold as Lard’s, and was bought by Gunn as Lard’s, 
Consequently, it must be true, that the sale to Gunn was 
valid, if regularity in these respects could make the sale 
valid. 

This would be enough to show that there is no equity 
in the bill as it stands, but we are by no means prepared 
to say that the sale was void, even if it were true, that the 
property was levied on as the property of all the four 
defendants, and was advertised and sold as the property 
of only one of them, Lard. The greater includes the less, 
the levied property, therefore, included the advertised and 
sold property. If the levy gave the right to sell the 
whole of what was levied on, why did it not give the 
right to sell a part? Who would be hurt by a sale of a 
part? The other part would still remain subject to be 
sold. Gunn might still sell the interest ofthe three other 
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defendants than Lard; and, ont of that interest, make 
the balance of his money. It may be true, that Gunn | 
would not be bound to do this, that he would be at liberty 
to make that balance out of. other property of Lard’s, or 
of Lard’s vendees, if subject to his fi. fa. to make it, say, 
out of this property sold by Lard to the complainants; 
yet if he did so, he would do only what a plaintiff in fi. fa. 
has the legal right to do; he would do only what he 
might have done at first, for he might at first have 
instructed the sheriff to levy the money out of Lard 
exclusively ; he would do no lasting harm to Lard, or his 
vendees, the complainants, for if, in this way, he should 
make an over proportion of his money, out of Lard’s 
property, or out of that of Lard’s vendees, Lard or Lard’s 
vendees would be entitled to contribution from the other 
three defendants, and thus, in the end, Lard or his ven- 
dees would lose nothing. 

But, as before said, it is sufficient that it does not 
appear to be true, that the property was levied on as the 
property of the “defendants, all four.” 

Judgment affirmed. 





COOK vs. JONES. 


When the verdict of the jury is strongly and decidedly against the 
weight of evidence, not only as to the amount of damages found, 
but the right of the plaintiff to recover at all, and the Circuit Judge 
grants a new trial, this court will not interfere. 


Case, in’Muscogee Superior Court. Tried before Judge 
Worritt, at November Term, 1858. Motion for new 
trial granted at May Term, 1859. 
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This was an action on the case brought by Ann @, 
Cook against Seaborn Jones, for building and erecting a 
mill dam across the Chattahoochee river, thereby wrong. 
fully causing the water of said river to back upon oul 
overflow the premises ot plaintiff, lying and situated on 
said river, above said mill dam. 

The defendant pleaded, first, the general issue; second, 
a license from the former owner of the premises alleged 
to be overflowed, to erect and build said bridge to its 
present height ; and third, the statute of limitations, that 
said dam had been erected more than seven years, and 
that defendant had been in the quiet and peaceable enjoy- 
ment of the right to back the water and overflow the land 
of plaintiff, for and during all that period. 

At the trial, plaintiff introduced in evidence a grant 
from the State to James C. Cook, for the premises over- 
flowed. The last will and testament of said Cook, by 
which the land in question was devised to Ann C. Cook, 
his widow, ' the plaintiff, for and during her natural life. 

William H. Mitchell, for and on the part of plaintiff, 
testified that the land of the plaintiff is bounded on the 
west by the Chattahoochee river—went to the dividing 
line between plaintiff and defendant in 1840—he thinks, 
with his step-father, James C. Cook, who showed witness 
the line, one that has been so considered for twenty-five 
years—the fence is on the line—it is some three-quarters 
of a mile from the city of Columbus—knows but little 
about water-power—thinks that the water was raised in 
the channel of the river on plaintiff’s line—don’t know 
how much, but thinks some two or three fect; that the 
defendant erected a dam on the Chattahoochee river, 
upon his own land, and below the land of the plaintiff, 
about the year 1839—thinks this dam caused the rise of 
water on plaintiff’s line—went to defendant’s mill some 
time after the dam was broken in the spring of 1841, 
when the mill was rented to one Bridges; he was grind- 
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ing with the dam some three or four feet high, as witness 
thinks, and with a peculiar kind of wheel, thinks it was a 
east wheel—don’t know how high the dam was, and has 
not been tothe mill in fifteen years—thinks that the 
water-power of the plaintiff was damaged by the dam at 
least one hundred dollars. James ©. Cook died in the 
autumn of 1844, 

N. Nuchols sworn, for plaintiff, testified that he was a 
mill-wright—knows all about mills and water-power— 
knows the line between plaintiff and-defendant—went to 
the line in 1855, when the dam was broken, and the river 
low, and nailed a measuring rod to the root of a tree at 
plaintiff’s line, in the water, and went there one year 
after, when the dam was mended, and found the water 
raised in the channel of the river, on plaintiff’s line, five 
feet eight inches and three-quarters higher than when he 
measured it a year previously. That the measurements 
were made when the water in the river was at an ordinary 
stage, at its average height. Thinks that if plaintiff 
wished to use or sell her water-power, that the dam would 
injure its value from one totwo thousand dollars, may be 
ten thousand dollars. 

Here plaintiff rested. 


Ewidence for Defendant. 


Richard Powell testified that Dr. Ingersoll built the first 
dam before the year 1839. Upton erected a dam for Jones 
in 1839, this dam raised the water higher than the old 
dam; the dam built by Upton, in 1839, was partially 
destroyed in the spring of 1841 by a freshet, sixty or 
eighty yards next the eastern bank, leaving the mill house 


‘near the middle of the river. In the fall of 1841 or 1842, 


Jonathan Bridges, under the direction, and in the service 
of defendant, moved the mill house to the then eastern 


_ bank, and about ‘fifty yards lower down, and the dam was 


repaired, and a low basin dam was built round to the mill 
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house. The dam repaired did not supply a sufficient 
quantity of water, and witness assisted Bridges to place 
rafts upon the dam to raise the water higher—by this 
means the water was raised some four or five feet high on 
the dam—the rafts were placed there some time between 
1841 and 1843, but does not know the precise time—doegs 
not know when J. C. Cook died, and therefore cannot 
say whether it was during his life; thinks defendant has 
expended upon the mill and machinery five or ten thou- 
sand dollars. Since the erection of the dam by Upton, 
there is from 12 to 18 inches fall from the orignal site of 
the mill to where it now stands (some fifty steps lower 
down the river.) The freshet of 1841 did not entirely 
stop the mill, but it continued to grind a little up to the 
time the mill house was removed below by Bridges. 

Joseph Jefferson sworn, says that he went to the mill in 
in 1845—witness repaired the dam in 1845—the dam 
as repaired was lower than the old dam, as can be seen 
by the water falling from the old dam—the new dam 
is some fifty yards below the site of the original dam 
on the eastern side of the river, and is lower than 
the old dam—was planked and the cracks stopped, be- 
cause the old dam leaked, and had sunk in places, and 
would not hold water enough for the mill, and has con- 
tinued to be repaired up to this time. 

Rk. L. Bass testified that he was a civil engineer—exam- 
ined the premises—took the level of the water on the 24th 
May, 1858, when the water was running over the dam, 
and found the level of the water at the dam to be 30-100 
of a foot lower than at the line between plaintiff’s and 
defendant’s land above. In taking this level, did not 
take the level of the bottom of the river, owing to the: 
irregularities of the bed of the stream, no accurate level 
could be taken on a general average, but the level of the 
surface of the river can be accurately taken, and was 
taken as stated; upon the day the level was made, the 
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dam did not back the water to plaintiff’s line; from the 
point to which the back water reached, to plaintiff ’s line, 
there was a fall of 30-100 of a foot—from the level of the 
water in the waste-way under the wheel (which was blas- 
ted out) to the level of the water in the pond was about 
seven feet. 

David W. Upton examined by commission, deposed that 
he knew James Cook in his life time—built a house for 
him at one time. Witness is a mill-wright, and has 
worked at the trade since 1822. He was employed by 
Seaborn Jones to build a mill dam across the Chattahoo- 
chee river, just above the city of Columbus, and to erect 
a grist mill—commenced in May, 1838, and finished the 
latter part of 1839. He took the level of the river from 
where the dam was built to the line that divided the land . 
of Jones and James Cook, he took this level in order not 
to overflow Cook’s land by raising the water too high, 
intended to build the dam five feet high. While he was 
framing the dam, Cook was there a number of times, had 
a conversation with him, and informed him that the dam 
was to be built five feet high, but that it would be better 
to raise it six feet. Cook at first objected to its being 
raised six feet, but concluded by giving witness per- 
mission to raise it six feet, as he, Cook, did not think that 
it would materially injure his land above, and the dam 
was raised accordingly. Jones was absent from home at 
the time the plan of making the dam six feet high, instead 
of five, was thus made, with the consent and approbation 
of Cook. After Jones returned, witness informed him of 
the change in the dam, and he seemed satisfied with the 
arrangement. 

To Cross Interrogatory.—Dam was finished, according to 
the best of his recollection, in the latter part of 1839— 
does not know where the present damis. The levels were 
taken. to the line dividing the lands of Cookand Jones, from 


‘ the dam, and the fall was just five feet, and that was the 
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height first intended for the dam, but by Mr. Cook’s con. 
sent the dam was built one foot higher—he consented to 
the erection of the dam, but witness did not state to him 
that the dam when built would back water on him—jf 
Cook made any mark on the tree, or notified witness or 
Col. Jones that if the dam backed water on him he would 
object—witness has no recollection of the same, and does 
not believe that such was the case. The dam did: back 
water on Cook’s land, and he did not object to it, as wit- 
ness knows—does not know of any of suit being brought 
by Cook against Jones after the dam was built, but before 
the dam was framed, Cook threatened suit against Jones, 
but afterwards, when the dam was erected, he appeared 
satisfied. The freshet did not wash away the dam, but 
‘ as to doing away the necessity of the suit, deponent saith 
not. Did not state to Cook that the dam would not back 
water on him, but told him that it would. 

Here defendant closed. 

Plaintiff in reply, proved by David Wynn, that in 1845 
he worked on the dam for Bridges, the lessee of Jones— 
put some rafters on it, and planked up the dam, and rais- 
ed the water some four or five feet on the dam. Did 
not measure the water, but calculated the depth of the 
head by the velocity of the wheel, as is customary among 
millers—placed the rafters over the old dam because it 
was sunk down in places, leaked and would not hold water 
enough. Repaired dam in 1851, and made it raise the 
water higher than before, it having sunk down in parts and 
leaked. Built another dam in 1855, lower down, by the 
order of Jones, commenced on the western bank of the 
river, as near the old dam as he could, and run diagonally 
across the stream to the island where the mill house now 
stands, to assist the old dam to hold the water; the new 
dam was built because it was cheaper and easier to build 
a new dam than to repair the old’ one—new dam raises 
-the water about five feet—there are 12 or 18 inches more 
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fall at the place where the mill now is than at the place 
where it originally stood. Is well acquainted with the 
river, and it was over the average height on the 24th of 
May, 1858. 

Benoni Smith for plaintiff, testified that in worked on 
the dam for Bridges, Jones’ lessee, in the fall of 1844, and 
suggested to Bridges to put flash boards on the dam, but 
he did not do it. Saw James C. Cook at the mill while 
he was working on the dam—was stopping the cracks, 
and planking the dam, because it leaked and did not hold 
water enough. Bridges tried to work a breast wheel, but 
could not succeed. Has been a great deal on the river, 
and on the 24th May, 1848, the river was high, above an 
average height. 

D. W. Upton for plantiff, deposed that he had been 
examined in the case by defendant. Witness in his answers 
then did say, that James Cook consented to the erection 
of a dam six feet high. "Witness meant to say that Mr. 
Cook came to the mill site one day when witness was 
framing said dam, designing to build it five feet high—wit- 
ness said to Mr. Cook that it would be very desirable to 
have another foot added to the height, to which he ob- 
jected. Witness then explained to him that he had ley- 
eled the river from the mill site up to the place Col. Jones 
had pointed out as the line between them, and found five 
feet fall from the bottom of the shoal at the millsite up to 
the top of the water at said line. Witness further ex- 
plained to Mr. Cook that he thought the sheet of water 
which would pour over the dam would be one foot thick, 
and that taking the dam to be five feet high, the water 
would be raised one foot above its natural state or level 
at said line, and by making it one foot higher, the water 
would be raised another foot at said point. Mr. Cook 
then said if that were the case, he had no objection, for 
that he did not,believe that the two teet back water would 
overflow, or at all injure his low grounds—he expressed 
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fears that in time of a freshet the dam six feet high would 
cause the water to back upon him and overflow his low 
grounds, more than it otherwise woulddo. Witness told 
him he thought he need not apprehend such a result, as g 
freshet was less perceptible above adam than elsewhere, 
after this statement, Mr. Cookseemed satisfied, and gaye 
his consent to the erect ion of the dam six feet high. Wit. 
ness went on and built the dam six feet high, and don’t 
recollect that he ever had any other conversation after. 
wards with Mr. Cook, relativetothedam. Mr. Cook con. 
sented to have the water raised two feet high at the time, 
but objected all the time to its being. thrown ‘back on his 
low grounds. Both witness and Cook understood thata 
dam six feet high would raise and back the water two 
feet at the line between him and Jones, and believes that 
the consent of Mr. Cook was given to the -raising of the 
dam one foot higher, under the belief that the water 
would not be raised more than two feet above its ordinary 
height at said line—when he said that he did not think 
the six foot dam would injure him, he meant that two 
feet of back water would not, as witness understood him; 
witness has no recollection of making the fall seven feet 
and a half, or six feet and half—his recollection is that it 
was five feet or thereabouts.. He did not report seven 
and a half or six and a half feet to Mr. Cook, either alone 
or in the presence of any one or more persons. 

Here the testimony closed. 

The court charged the jury, who returned a verdict of 
one thousand dollars for the plaintiff, whereupon defend- 
ant moved for a new trial, upon the following grounds, 
to-wit : 

First. Because the jury found contrary to law. 

Second. Because the verdict is contrary to evidence. 

Third. Because the verdict is contrary to the weight of 
evidence. | 
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Fourth. Because the jury found contrary to the charge 
of the court. 

Fifth. Because the damages are excessive. 

Plaintiff offered to write off the damages to an amount 
which the court might deem reasonable: if it thought 
them excessive. 

After argument, the presiding judge set aside the ver- 
dict and granted a new trial, to which decision counsel 
for plaintiff excepted. 


Jounson & Stoan, for plaintiff in error. 
Jones & JONES, contra. 


Judge Bennine being related to defendant in error, did 
not preside in this case. 


By the Court.—Lvumpxty, J., delivering the opinion. 


Are we constrained to reverse the judgment of the cir- 
cuit judge setting aside the verdict of the jury, and order- 
ing a new trial in this case? So far from it, we concur 
with him in holding that the finding of the jury was 
strongly and decidedly against the weight of evidence, 
not only as to the amount of damages, but the right of 
the plaintiff to recover at all in this case. 

Judgment affirmed. 





BOND et at. vs. MUNRO. 


The act of 1858, “ to make uniform the decisions of the Supreme Court 
of this State, to regulate the reversals of the same, and for other 
purposes,” is, if constitutional, only prospective in its operation. 
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In Equity, in Lee Superior Court. Tried before Judge 
ALLEN, at March Term, 1859, 


An action of ejectment was brought against the defend. 
ant in error for lot No. 14 in the 2nd district of Lee 
county, at the instance of James Bond, in the names of 
Ransom Cain and James Morris. At the trial on the 
appeal the case turned on the question whether a deed 
made by Cain to Morris, and one by Morris to Bond were 
void under the statute.—32 Henry 8th, ch. 9th. , Judge 
Allen held the deeds to be void if executed while defend- 
ant was in adverse possession, and the jury found for the 
defendant. The plaintiffs in ejectment carried the case 
_tothe Supreme Court, and it came on to be heard at 

June Term, 1857, (see 23 Ga. Rep. 82) when a majority of 
the court (Judge Lumpkin dissenting) held that the stat- 
ute 32 Henry 8th, ch. 9th, was not of force in this State, 
and granted a new trial. After the new trial was awarded 
by the Supreme Court, the legislature passed an act to - 
make‘uniform the decisions, by which it was enacted that, 
“From and after the passage of this act the decisions 
“of the Supreme Court of this State which may have 
‘‘been heretofore or which may hereafter be made by a 
‘full court, and in which all three of the judges have or 
‘may concur, shall not be reversed, overruled or changed; 
‘“‘but the same are hereby declared to be and shall be con- 
“‘ sidered, regarded and observed by all the courts of this 
“ State as the law of this State, where they have not been 
“changed by the legislative enactment, as fully and to 
“have the same effect as if the same had been enacted in 
‘terms by the General Assembly.” 

This act was assented to, the 9th of December, 1858. 

On the 14th December, 1858, a compromise was made 
of the ejectment suit between Munro, and Lanier & An- 
derson, attorneys-at-law for James Bond. Munro gave 
his note for $2000 to the attorneys, payable to Bond, and 
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the attorneys, for bond, agreed that Bond should give to 
Munro 4 quit claim deed for the lot in dispute, and that 
a verdict in the ejectment suit was to be given for Munro. 

Afterwards Munro filed this bill in equity to set aside 
said agreement and to have his note cancelled or returned 
to him. 

The bill charges that Bond and his attorneys knew of 
the passage of the law of 1858 and concealed it from 
complainant and thus entrapped him into this settlement. 

The bill alleges that complainant sold his plantation, 
including the lot in dispute, to Willis A. Jones, and that 
Aor this lot Jones gave his conditional note for $2531 25, 
and that Munro turned over this conditional note to La- 
nier & Anderson, as collateral to his own note for $2000. 

The bill prays that the agreement of compromise may 
be cancelled and the notes returned to him, and Bond 
may be enjoined from trading the notes. The bill was 
sanctioned and the injunction prayed for granted. The 
defendant Bond answered the bill. His answer denies 
that the compromise was brought about by the superior | 
knowledge of himself or his attorneys. That the law was 
a public one, and complainant had as full opportunity of 
being informed as defendant, and it was not the duty of 
defendant to inform complainant as to the law, or what 
his rights might be under it. The other defendants an- 
swered the bill, but their answers are not material to the 
question upon which the case turned. There was a de- 
murrer to the bill and a motion to dissolve the injunction. 
Judge Allen overruled the demurrer and refused to dis- 
solve the injunction, and defendant excepted. Lanier & 
Anderson filed in the court below their affidavits denying 
any imposition upon complainant and also denying that 
they knew or had heard of the passage of the act of 9th 
December, 1858, previous to the compromise with com- 
plainant. 
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McCay & Hawes, for plaintiff in error. 


Vason & Davis, contra. 
By the Court.—Bennina, J., delivering the opinion. 


Did the court below err in overruling the demurrer? 
We think so. 

If there is any equity in the bill, that equity is due to 
the act of the legislature, referred to in the bill. This 
proposition may be assumed. That act is in the follow- 
ing words: 

“ AN ACT to make uniform the Decisions of the Supreme 
Court of this State; to regulate the reversals of the 
same, and for other purposes. 

Sec. 1. Be it enacted, That from and after the passage 
of this act, the decisions of the Supreme Court of this 
State, which may have been heretofore, or which may 
hereafter be made by a full court, and in which all three 
of the judges have or may-concur, shall not be reversed, 
overruled or changed; but the same are hereby declared 
to be, and shall be considered, regarded and observed by 
all the Courts of this State, as the law of this State, where 
they have not been changed by the legislative enactment, 
as fully, and to have the same effect, as if the same had 
been enacted in terms by the General Assembly. 

Sec. 2. Repeals conflicting laws. 

Approved, December 9th, 1858.” 

Can the bill derive any aid from this act? The plain- 
tiffs in error say no. They say, first, that the act is un- 
constitutional; secondly, that, if not unconstitutional, it 
is only prospective in its operation, and, therefore, that 

it does not apply to this case. 

We think it true that the act is only prospective in its 
operation, and, therefore, that it does not apply to the 
ease. Whether it is not also unconstitutional, is, there- 
fore, a question which need not be considered. 
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It is a general rule, in the interpretation of statutes, 
that they are to be so interpreted, that they shall not 
affect any case that was in existence before their passage, 
unless they expressly, or, by necessary implication, mention 
that case. This statute does not expressly, or by necessary 
implication, mention any case that was in existence before 
its passage. It, on the contrary, may easily and naturally 
be taken as referring only to cases that might arise sub- 
sequently to its passage. The sense of the statute may 
with ease be taken to be this—that decisions made, or to 
be made, by a full court, shall, from and after the pas- 
sage of this statute have the force of legisiative enact- 
ments, until the legislature interposes and says that 
they shall not have that force. The decisions are to have 
this force from and after the passage of the statute. 
Therefore, even those of them that were made before the 
passage of the statute, ay not to have this force from the 
time when they were made, but only from the time when 
the statute was made. For example, take the decisions 
made by a full court, that this statute of Henry the 8th is 
in force. They were decisions made before the passage of 
this statute. 

The operation of the statute, on those decisions, is, to 
make them legislative enactments, from and after the 
passage of the statute, not from and after the date of the 
decisions. The operation is just what it would have been 
if the language of the statute had been this: ‘“ The statute 
of Henry the 8th (or certain parts of it) shall, from and 
after the passage of this act, be in force.” Would any 
one say, that a retroactive operation for the statute could 
be got out of such language as this? So, neither can such 
an operation be got out of language, only the equivalent 
of this. We think, then, that this statute has no appli- 
cation to this case, for this case arose before the passage 


of the statute. 
Judgment reversed. 











602 SUPREME COURT OF GEORGIA. 


re 





Berry & Mehan vs. Winter. 





——— 


BERRY & MEHAN vs. WINTER. 


An answer that admits enough of the bill to entitle the complainant to 
the decree he .prays for, is sufficient, whether it answers all of the 
bill or not. 


In Equity, in Muscogee Superior Court. Decision by 
Judge WorriLL, at May Term, 1859. 


The points adjudicated will be fully understood by the 
following opinion pronounced: by the Court. 


Moss, represented by Jounson & Stoay, for plaintiffs 
in error. 


» 


DovueuHerty, contra. 
By the Court.—Bennine, J., delivering the opinion. 


A number of exceptions were filed to the answer of 
John G. Winter. The judgment of the court below, as 
to these exceptions, was, that they were all good, except 
two. Tothat judgment Winter excepted, and the ques- 
tion is, was the judgment right ? 

Berry & Mehan, the complainants in the bill, were 
creditors of the Bank of St. Marys. The object of their 
bill was to get satisfaction of their debts out of the de- 
fendants. The prayer of the bill was, that defendants 
might “be decreed, jointly and severally, to pay to the 
complainants the amount of their debt against said bank.” 

Now, if the answer of John G. Winter admitted enough 
to entitle the complainants to this decree, as against him, 
it was sufficient, whether it contained a response to every 
allegation in the bill or not. The only reason why any 
allegation in a bill is to be answered is, that the com- 
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plainant may obtain evidence on which he will be enti- 
tled to a decree for the relief for which he prays. When, 
therefore, enough of the allegations are admitted by the 
answer, to furnish the complainant with sufficient evi- 
dence, to entitle him to the decree he prays for, the other 
allegations become immaterial, and immaterial allega- 
tions need not be answered. 

The question then becomes this: does the answer of 
John G. Winter admit enough to entitle the complainants 
to the decree against him, which they pray for? And we 
think that it does. It admits that the bank suspended 
specie payments in April, 1852, and that it has never re- 
sumed them since; it admits that the complainants are 
creditors of the bank ; it admits that J. 8. Winter & Co., 
and John G. Winter, are each largely indebted to the 
bank—are each indebted to the bank in an amount much 
greater than that in which the bank is indebted ‘to the 
complainants; indeed, the answer says, that John G. 
Winter offered, long ago, to give the complainants his 
own note for their debt on the bank. What more do the 
complainants need, than is hereadmitted? Nothing; for 
here is enough admitted to authorize them to demand a 
decree against Winter for the amount of their debt against 
the bank—the decree for which they pray. 

We think, then, that the answer was sufficient; that as 
enough of the bill was admitted by the answer to entitle 
the complainants to the relief they prayed for, it was a 
matter of no consequence whether the-rest of the bill was 


or was not answered. 
Judgment affirmed. 


Judge Stepuens did not preside in this case, owing to 
indisposition. 
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HILL (a stave) vs. THE STATE. 


The indictment charged the defendant'as a principal. The evidence 

- showed that another inflicted the mortal blow—the prisoner being 
present, aiding and abetting. Held, That the variance was immate- 
rial ; both being principals in law, as well as in deed ; and the stroke 
of one being in law the stroke of the other. 


Murder, ch mene Superior Court. Tried before 
Judge ALLEN, May, 1859. 


Hill, a slave, the property of William Perkins, was in- 
dicted for the murder of Margaret Saddler. 

The jury found the defendant guilty. His counsel 
moved for a new trial on the following grounds: 

1st.. Because the court erred in compelling the defend- 
ant to testify in the case of the State against Grif, a slave, 
indicted and tried for the same oftence, upon a separate 
bill of indictment. 

2nd. Because the court erred in refusing to admit the 
evidence, as taken down in writing, that the defendant 
gave in on the trial of said Grif. 

3rd. Because the court erred in refusing to permit 
others to prove what defendant’s testimony was on the 
trial of Grif. 

4th. Because the court erred in refusing to admit in 
evidence the record of the written evidence in the case of 
the State against Grif, after the Solicitor-General had 
withdrawn all objection to the admission of the record 
and verdict in said case, and said record and verdict were 
allowed to go the jury. 

5th. Because the court erred in admitting Martha Sad- 
dler to testify as to the acts of other persons than defend- 
ant, and whose names were not in the indictment, and 
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against whom in connection with the acts of defendant 
there was no charge. 

6th. Because the court erred in allowing Martha Sad- 
dler to testify that defendant struck her with a stick. 

7th. Because the court erred in permitting the Solici- 
tor-General to prove by a witness, John Saddler, that he 
was struck by some one, whom witness did not know, at 
the time of the killing, and to show to the jury the scar 
on witness’ head received from the blow. 

8th. Because the court erred in not entering a nolle 
prosequi, upon the indictment against defendant, before 
compelling him to testify in the case of the State against 
Grif. : 3 

9th. Because the court erred in holding that the effect . 
of compelling defendant to testify against Grip, was not 
a nolle prosequi as to him on the indictment then pending 
against him. 

10th. Because the court erred in admitting evidence of 
the acts of any other persons, or the acts of defendant as 
to other persons than deceased. 

11th. Because the court erred in allowing counsel for 
the State, in his argument before the jury, to assail the 
position of counsel for the defendant. 

12th. Because the court erred in permitting counsel to 
assail Col. Sims’ position, by remarking “that Col. Sims, 
in his defence of the boy Grif, but the day before, had 
contended that defendant was guilty and not Grif, and 
on that trial that Grif wasthe guilty party and not Hill.” 
No objection made at the time to the remarks of counsel 
for the State. 

13th. Because the court erred in charging the jury, 
that if they were satisfied that deceased came to her death 
by violence at the hgnds of any person, and that killing 
was murder, and the defendant was present and partici- 
pating and aiding and assisting in the killing, then he was 
guilty of murder. 
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14th. Because the evidence was conclusive that deceased 
came to her death at the hands and by the acts of Grif 
and of Grif only, and defendant could not possibly be 
guilty. 

15th. Because the verdict was contrary to law and the 
evidence, and without evidence. 

The court, after argument, overruled the motion and 
refused to grant a new trial, and counsel for prisoner ex- 
cepted. 


Lyon & CrawrorpD, for plaintiff in error. 
Solicitor-General, contra. 
By the Court.—Lumpxtn, J., delivering the opinion. 


We affirm the judgment of the court below on all the 
grounds taken in the motion for a new trial. And there 
is but one which we think requires any comment. Hill 
was indicted as a principal, and the evidence makes it 
probable that Griffin struck the blow or blows which 
killed Mrs. Saddler. Can Hill be convicted under the 


‘ jndictment ? 





Mr. Justice Foster says, that the identity of the person 
supposed to have given the stroke is but a circumstance, 
and a very immaterial one. The stroke of one is consid- 
ered in law, and on sound reason, as the stroke of all. 
“ They are all principals in law, and principals in deed.” 
And the case which elicited these remarks was this: The 
indictment charged that A gave the mortal blow, and 
that B and C were present aiding and abetting, &c.; but 
on the trial it appeared that B struck and A and C were 
present, aiding, &c. It was held that this was not a ma- 
terial variance. For that the strojae was adjudged in law 
to be the stroke of every one; as much go as if all three 
had held the weapon and had altogether struck the de- 
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ceased.—(See 1 Phil. on Ev. 4 Amer. Ed. 204; also, note 
398, p. 496.) 

Considering the participation of Hill in this tragedy, 
and that whether convicted as principal in the first or 
second degree, the offence is murder and the.,punishment 
the same, we affirm the judgment on this ground as well 
the rest. 











Judgment affirmed. 


BENNING, J., concurred. 


Srepuens, J., dissenting. 


I did not concur in the judgment in this case, but re- 
served to myself the privilege of writing a dissenting opin- , 
ion or not, according as reflection might confirm my 
objections or remove them. The result is that I feel con- 
strained to adhere to my dissent. 

There are two points on which I differ with a majority 
of the court. 

1. They held that under this indictment evidence was 
admissible over the objection thereto by the defendant, 
showing that he was guilty, not as principal in the first 
degree, but as principal in the second degree. The in- 
dictment was for murder generally,—that is to say, with- 
out ‘Any discrimination between principal in the first 
degree and principal in the second degree,—in effect, 
therefore, an indictment against the accused as principal 
in the first degree. I hold, that under such an indict- 
ment, no evidence is admissible to show that the accused 
was guilty as principal in the second degree, or, in other 
words, that under an indictment against one as principal 
in the first degree, there can be no conviction of him as 
principal in the second degree, and of course no evidence 
admitted showing him to be such. The reason is briefly 
this: The indictment does not give notice of the nature 
of the proof, and so, does not afford the accused opportu- 
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nity to prepare his defence. He comes to trial prepared 
to meet the case stated in the indictment, but he is met 
by a different case of which he has had no notice. The 
only possible mode of escaping from this reasoning is by 
assuming, as the majority of the court hold, that there ig 
no real difference between the two CASES ; that principal 
in the first degree and principal in the second degree are 
substantially the same. This seems to me to be untenable 
doctrine. I shall not go into any examination of author. 
ities outside of our Penal Code. I think this settles the 
question. It definesa principal in the first degree (Cobb's 
Dig., p. 781,) to be one who is the “ actor or absolute perpe- 
trator of the crime;” and a principal in the second degree 
to be one who does not himself perpetrate the crime, butis 
present, either actually or constructively, aiding and abet- 
ting the other. Why should the Code be so careful to 
distinguish between them, unless it intended to recognize 
or to establish a difference? Has the Code made “a dis. 
tinction without a difference?’ Again, the Code (same 
page) enacts that (except where there is a different provis- 
ion in particular cases) the principal in the second degree 
and also an accessory before the fact, shall receive the 
same punishment as the perpetrator of the crime. If the 
two principals are substantially the same, where was the 
necessity for providing specially that they should Teceive 
the same punishment? Does not the provision imply 
that without it the punishment which is specified ‘for the 
perpetrator of the crime, would not be applicable to a 
principal in the second degree? The framers of the Code 
did a very superfluous thing, unless they believed they 
had made so clear a difference between the two characters 
that a principal in the second degree would not be inclu- 
ded in a general provision for punishing the perpetrator. 
Now if he is not included in a provision for punishing the 
perpetrator, how can he be included in an indictment 
charging or accusing the perpetrator? If he is not in- 
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’ eluded in the one case, he can not be included in the 


other, and for the same reason in both cases—because he 
js not the perpetrator. A provision for punishing the 
perpetrator, and an indictment accusing the perpetrator, 
do not extend to a principal in the second degree, because 
the term “perpetrator,” or any of its equivalents, does 
not include or apply to a principal in the second degree. 
Hill is indicted as the perpetrator of murder—to convict 
him as principal in the second degree, is to convict him 
of that which has not been charged against him, and, 
therefore, I say such a conviction would be inadmissible 
under such an indictment. There is no analogy between 
such a conviction, under such an indictment, and a con- 
viction of manslaughter under an indictment for mur- 
der. Murder includes manslaughter with something else 
superadded, to-wit: malice. A charge of murder is a 
charge of manslaughter and more. One convicted of 
manslaughter under an indictment for murder, is not con- 
victed of what has not been charged against him. A case 
of manslaughter falls short of the charge, but it is directly 
in the line of it, and is therefore admissible. With the ele- 
ment of malice added to it, it would come up to the full 
measure of the charge. _So an indictment for an assault 
with intent to murder, includes an assault; and there 
may be a conviction (and of course there may be evidence 
admitted to procure it) for an assault, under such an in- 
dictment. But on principle there could not be a convic- 
tion for battery under such an indictment, for the charge 
of battery is not included in a charge of an assault with 
intent to murder, and to convict of battery woald simply 
be to convict of that which had not been charged. This 
last instance affords a clear illustration of what I am at- 
tempting to illustrate. Now the two sorts of principals 
in crime are so far from including one the other that they 
are essentially incapable of being combined in the same 
person. Neither one of them can possibly be the other. 
39 
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To accuse a man as being the one and convict him ag 
_being the other, is simply to charge him with one thing 
and convict him of another essentially different thing— 
not different it may be in turpitude nor in punishment, 
but different in description, in the circumstances of its identity, 
in short, different in the proof which supports it. Any 
indictment which disregards all these differences, and ae. 
cuses a man as being the perpetrator of an offence, when 
the true case to be proven under it is that of a principal 
in the second degree, does not serve the purpose of an 
indictment, for it does not state the offence to be proven 
under it, in such a manner as that either the accused or 
the jury can understand the nature of the offence to be 
proven. On the contrary, it states a different case, incon- 
sistent with the one to be proven, and so misleads instead 
of guiding, lulls the accused into a deceitful security, 
instead of waking him to preparation. The charge that 
he is the perpetrator, is an assertion that he is not prinei- 
pal in the second degree; and when he comes to his trial 
he finds that he is to answer for an offence of which the 
indictment had assured him that he was nor guilty. Ido 
insist that this is worse than no indictmentatall. With 
out any specification of crime, the accused might feel the 
necessity of reviewing his whole life and of coming pre. 
pared as best he could,.upon all possible points of attack. 
Being warned of nothing in particular, he would natv- 
rally prepare for everything. But when accused of one 
thing, while the true intention is try him for another 
consistent thing, he has no warning but the false one that 
he need not prepare for defence at the only point where 
the attack on him is to be made. This is deceitful. It 
would be less cruel and more manly to call upon the ae- 
eused by one general summons to answer for all the 
crimes of his life. But Iam told that this is all theory— 
that practically there is no difference between a principal 
in the first and second degrees—that “ murder is murder” 
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after all. True, there is no practical difference after con- 
viction, for,in either case the convict can but die, and die 
he must. So, too, there is no practical difference, after 
conviction, between a conviction for murder and a con- 
yiction for arson in a town, but I apprehend that on the 
trial of an indictment for arson; the accused would havea 
very practical surprise, if he should be met with proof, not 
that he had burnt a house, but that he had killed a man. 
Let me put a case to show the practical difference on the 
irial between the two kinds of principals. Let it borne 
in mind that the “ presence” which is necessary to make 
one a principal in the second degree, may be a construc- 
tive presence—he may be amile from the scene of the 
perpetration, yet he is construed to be present, if he, at 
the time, is actively aiding and abetting the perpetrator. 
Suppuse, now, a man is indicted as the perpetrator of 
murder upon a person named in the indictment. He 
knows that he is not guilty ; he knows that he never was 
in the presence of the person killed; he knows that the 
charge can nut be sustained without perjury, and he goes 
to trial feeling that he needs no preparation, and in full 
reliance that the fact charged can not be proven; that no 
witness can swear that he perpetrated thecrime. It turns 
out that no witness does swear it; but it is offered to be 
proven that another man perpetrated the crime; that the 
accused was seen in earnest conversation with the perpe- 
trator near the place and time of the killing; that they 
parted, the perpetrator going one way and soon after per- 
forming the deed of crime, and the accused going another 
way fora short distance and then stopping in a place 
sheltered from observation and assuming the attitude of 
a watcher, The accused protests against the admission of 
this proof and declares that he could explain it all up if 
he had expected it to come against him—that he knowsa 
witness who overheard the earnest conversation and knows 
it to have been perfectly innocent, éven virtuously indig- 
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nant ; that he parted from the true criminal in anger, and 
that his attitude of watching was taken, not to ‘aid mur- 
der, but to look out for a friend who had promised him a 
secret and yet an innocent meeting at that spot. What 
reply could be made to this appeal? The accused tells 
the court: “TI have not come prepared to explain the cir. 
cumstances which seem to point to me as a confederate 
of the perpetrator of this crime, for your accusation as- 
sured me that I was nota confederate, but the perpetrator 
himself; assured me that I should not have to explain any, 
watching at a distance, for that I was not at a distance but 
at the spot of murder, doing the deed with my own hands. 
I have not, in short, come prepared to meet the case you 
seek to prove, because that case is inconsistent and in- ~ 
compatible with the case you have alleged.” 

2. The proof in this case clearly and confessedly shows 
the accused not to have been the perpetrator of the crime. 
He struck no blow upon the deceased, and had nothing 
to do with her, but was engaged in a scuffle with other 
persons, while the murderer performed his deed upon a 
helpless woman. Ido not think the proof shows even 
that the two negroes had any common intent of murder. 
Their mission was probably one of lust, to be gratified 
peaceably if possible, forcibly if necessary. The purpose 
of murder did not probably arise in the mind of the per- 
petrator himself till it was excited in the heat of the con- 
test with his resisting victim; and is not shown ever to 
have been in the mind of Hill at any time. He did not 
help the other negro, but was himself engaged with another 
woman, whom he neither killed nor tried to kill, and who 
was a witness against him on the stand. The evidence is 
far from satisfying me that Hill was guilty of murder in 
either degree, and it is indisputable that he was not prin- 
cipal in the first degree. The verdict is, that he was 
guilty as principal in the first degree. The verdict, there- 
fore, is against the evidence. The verdict is not the 
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saath. Ido not know what more can be said against 
any verdict, or any, better reason for setting any verdict 
aside; and I think this one ought to have been set 
aside. 





TUCKER vs. RESPASS. 
GRIFFIN, Exr. er ats vs. THE SAME. 


1. An affidavit of illegality, on the ground of payment, was put into 
afi. fa. and overruled. Afterwards a motion was made to have the 
fi. fa. entered satisfied,as paid. Held, That the judgment overruling 
the affidauit was a bar to this motion. 

2. Whether the sheriff should or should not, receive an affidavit of 
illegality, is a question he must determine for himself; and if he 
determines it wrong, he will be liable to the injured party. 

3, Attached to a fi fa. was a paper which purported to be a copy of 
a judgment overruling an affidavit of illegality, the copy being signed 
and certified by the clerk, but not sealed. Held, Thatthe paper was 
sufficient notice to the sheriff, that one affidavit of illegality had 
once been received and {that he ought not to receive another, if, 
indeed, any notice was necessary. 


Rule, against sheriff. Motion to have fi. fa. returned 
and entered satisfied. Decision by Judge ALLEN, at Ba- 
ker superior court, May Term, 1859. 


On the 17th of June, 1847, a writ of fieri facias was 
issued from the superior court of Baker county, in favor 
of Josiah Respass, against William H. Luckie, as princi- 
pal, and Anderson D. Moore,and Carna Burnam, as 
securities. It was soon afterwards placed in the hands of 
the sheriff of Baker county, and by him levied upon one- 
half of lot of land No. 264, in the 7th district of Baker 
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county, as the property of A. D. Moore. This levy bears 
date November Ist, 1847. On the 17th of the same 
month, Moore filed his affidavit of illegality to the fi. fa,, 
alleging as his ground of illegality, that the note on which 
said fi. fa. was founded was his own property—that he 
had purchased the note and given his obligation for it, 
and that he neglected to make the proper defense upon | 
the trial. At the December term, 1847, of Baker supe. 
rior court, this affidavit of illegality was dismissed and 
the ji. fa. ordered to proceed. The next entry upon the 
ji. fa. is as follows : 

Levied and claim interposed, by A. M. Smith, Feb, 
10th, 1848. Gero. W. Cox.igr, Sheriff. 


At the December term, 1848, of the court aforesaid, 
the levy was dismissed by order of plaintiff’s attorney. 
On the 17th Decmber, 1848, Jas. G. Johnston, deputy 
sheriff, levied the fi. fa. on two lots of land, (numbers not 
known,) as the property of Carna Burnam. The record 
does not show that this last levy was, in any manner, 
disposed of. The next entry that appears on the /i. fa. is 
as follows: “Levied the within fi. fa. upon lot of land 
248, in the 7th of Baker, November 30th, 1852.” 

(Signed.) Henry J. Siappey, D. Sh‘. 

An affidavit of illegality was taken on the 6th of De- 
cember, 1852, by William E. Griffin, executor of Ander- 
son D. Moore, alleging that the fi. fa. was proceeding 
illegally against him as executor, on the following ground: 
Because he was advised and believed that Moore, in his 
life-time, and after the overruling of a former affidavit of 
illegality taken by him, paid off and discharged said /i. fa. 
At the May term,1858, issue was joined, and at the same 
term the cause was called and the affidavit withdrawn by 
the affiant’s attorney, and an order taken that the sheriff 
proceed with the fi. fa. ; 

On the 28th day of August, 1858, William E. Griffin 
filed another affidavit of illegality, alleging that the ji. fa. 
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was fully paid off and discharged by Moore, in his life- 
time; and at the following November term, this affidavit, 
after argument had, was overruled and the sheriff ordered 
to proceed with the fi. fa. 

Afterwards another affidavit of illegality was made by 
John Lyon, attorney for defendant, on the ground that 
the fi. fa. had been paid, which affidavit, after argument 
had at the May term, 1859, was also overruled. 

At the same term of the court, a rule nisi was taken 
against Wm. E. Tucker, the deputy sheriff, (into whose 
hands the fi. fa. had been placed,) calling on him to show 
cause why he should not pay over, principal and interest, 
due on said fi. fa. At the same term a motion was made 
by Griffin, the executor of said Anderson D. Moore, eall- 
ing on the plaintiff in fi. fa. to show cause why said fi. fa. 
should not be marked as satisfied, said Griffin contending 
that the entries on the fi. ja. raised a presumption of pay- 
ment. The certificates of the clerk which were attached 
to the fi. fa. when it went into the hands of the deputy 
sheriff, Tucker, and which showed that one prior claim 
of illegality had been withdrawn, and another one over- 
ruled by the court—did not have the seal of the court 
afhxed to them. The sheriff contended that said certifi- 
eates were not notice to him that previous affidavits of 
illegality had been made. Both of these motions were 


argued together. The court granted a rule absolute 


against the sheriff, and refused to have the fi. fa. entered 
as satisfied. To the former decision the sherift excepted ; 
and to the latter the defendants in fi. fa. excepted; and 
by agreement of parties incorporated both decisions in 
one bill of exceptions, and now assign the same for error. 


Lyon, for plaintiff in error. 


Vason & Davis, contra. 
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By the Court.—Benntina@, J., delivering the opinion. 


This case consists of two distinct cases ; eases, however, 
which have many things in common. One of the two 
grew out of a motion, that the fi. fa. should be entered 
satisfied ; the other, out of a rule against the sheriff, that 
he should pay over to the plaintiff in the fi. fa. the amount 
of the fi. fa. 

The two cases will be considered separately, the one 
growing out of the motion first. 

The motion was made by Griffin, the exeeutor of Moore, 
a defendant in the fi. fa. The motion was preceded by 
a long preamble, stating the grounds on. which the mo- 
tion was put. Those grounds may all be resolved into 
one—that the fi. fa. had been paid off. 

The motion was answered by Respass, the plaintiff in 
the fi. fa. And the answer, in the first place, denied that 
the fi. fa. had been paid off; and, in the second, stated a 
judgment of the court, which, the answer insisted, deter- 
mined that the fi. fa. had not been paid off. 

The court overruled the motion. Was it right in doing 
so? That is the question. | 

There were several objections to the decision, but they 
may all be reduced to two; one, that the question of pay- 
ment was not submitted to the jury; the other, that the 
decision was contrary to the evidence. 

We are not prepared to say, that the court is bound, to 
call in a jury in a proceeding so peculiarly for the court, 
as is a motion of this kind; we much doubt whether the 
court is. Supposing the court not to be, the decision of 
the court below, it is clear, was right; for, in the evidence, 
there was nothing to show that the fi. fa. had been paid 
off, and much to show that it had not been paid off. 

If, however, we concede that the general question of 
payment was a question for a jury, and, therefore, that it 
was an error in the court to decide the question, yet that 
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can be of no avail to the plaintiff in error, if the other 
question was one for the court, and the court decided it 


correctly. : 
And the other question was, beyond a doubt, a 


question for the court, for it was a question of former 
recovery—a question whether there existed a judgment 
determining that the fi. fa. had been paid off; anda ques- 
tion of former recovery is to be tried by the record ; and 
questions to be tried by the record, are for the court, not 
for the jury. 

This question, then, being one for the court, was the 
court’s decision of it, right? Did the evidence show, that, 
as the court held it did, there was an existing judgment, 
to the effect that the fi. fa. was still unpaid ? 

The evidence showed that there had been filed in the 
case, as many as four affidavits of illegality, of which, the 
first was filed by Moore, and the other three by his exec- 
utor, Griffin ; that of these tbree, each had for its ground, 
payment ; that the first of the three was withdrawn, and 
the last was still pending; but that in the second, there 
was a judgment which was as follows: ‘“ Upon hearing 
of this case, it is ordered that that the same be overruled, 
and said fi. fa. do proceed.” What was the case ?—a case 
in which the only question, so far as appears, was, whether 
the fi. fa. had been paid off. Payment was the only 
ground taken in the affidavit. No other ground, so far 
as appears, was brought into the case. Weare to presume 
that the decision was a decision of the question presented 
by the pleading, which was the affidavit, and the only 
question presented by that, being the question of. pay- 
ment, We are to presume, that that was the question 
decided. The decision was one overruling the affidavit. 
Therefore, it was a decision that the i. fa. had not been 
paid off. 

1. We think, then, that the court was right in over- 
ruling the motion to have the /i. fa. entered satisfied. 
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The rule against the sheriff, was at the instance of Reg. 
pass, the plaintiff in the fi. fa. The rule called on the 
sheriff to show cause why he should not be compelled to 
pay over the amount of the fi. fa. to Respass. 

The sheriff answered the rule; and, in the first place, 
insisted that the fi. fa. had been paid off. But the evi- 
dence did not support him in this position. It was the 
same as that already considered in the other case; and 
that showed, as we have seen, that the fi. fa. had not been 
paid off. 

The sheriff, in the next place, insisted on several things 
which amount about to this: Ist, that a sheriff is not 
clothed with the power to determine what is, or what is 
not, a sufficient ground for rejecting an affidavit of ille. 
gality ; and, therefore, that he was, in this case, bound to 
receive all that came; 2dly, that if a sheriff is clothed 
with this power, yet that he ought not to reject a second 
affidavit, unless he has evidence sufficient to satisfy him 
that it is a second one; and that the evidence in this case 
was not sufficient to satisfy him, that the affidavit he 
received, was a second one; that, consequently, it was 
his duty to receive that affidavit ; and, if so, then, that he 
was prevented by the affidavit from proceeding to make 
the money on the fi. fa. 

As to the first of these two grounds: The sheriff, it is 
true, is not a judicial officer, but neither is the act refer- 
red to—the receiving or rejecting an affidavit of illegality 
—a judicial act. That act determines no right, and the 
esential characteristic of a judicial act is, that it deter- 
mines some right. Acts of this kind differ in no essential 
respect from many other acts which sheriffs are, beyond 
question, bound to do. Sheriffs must determine, in many 
cases, whether they will receive or reject bonds ; in many 
cases, whether they will, or will not levy on certain prop- 
erty ; in many cases, whether process is, or is not, valid; 
in many other cases—many other questions. Even pri- 
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yate persons, frequently have to determine important 
questions for themselves. When a man is attaked by 


another, whether he will or will not be justified in killing 


his assailant, is a question he must determine for himself. 
And so, in many other instances.: Especially is this true, 
of a man who is executor, administrator, or trustee. 

2. We think, then, that this was not a good ground. 
We think, that it is for the sheriff to determine whether 
he will receive or reject an affidavit of illegality; and that 
if he determines the question wrong, he will do so at his 
peril. 

Was the second a good ground? It suffices to say of 
that ground, that the sheriff had very sufficient notice of 
the previous affidavits of illegality. Copies of the judg- 
ments overruling two of these affidavits, were attached to 
the fi. fa. at the time when he received the affidavit of ille- 
gality in question—copies, certified by the clerk. If this 
was not suflicient notice, what would have been? The 
seal of the court, it is true, was not to the copies, but the 
act of 1819, does not require official certificates to. be un- 
der seal.—Pr. 210. 

8. We think, then, that if the notice was necessary, the 


sheriff had notice. 
Judgment affirmed. 
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TRIBUTE OF RESPECT TO THE MEMORY OF 
JOHN LAMAR. 


Supreme Court Room, Macon, July 19, 1859. 
In response to the committee offering condolatory reso- 
lutions upon the death of Joun Lamar, Esq., Judge Lump- 
kin spoke as follows: 
I regret gentlemen of the Committee and of the Bar 
that I am not this morning in a condition either of body | 
or mind to respond, in terms worthy of the occasion, to 
the eloquent tribute to which we have listened. 
It would be a. pleasure to me, under more propitious 
circumstances, to portray in suitable colors the virtues of 
the deceased; and to hold him up for the imitation of 
survivors. I knew him well, and none knew him but to 
love him. Suffice it to say, that during the whole period 
of his brief existence, from infancy to manhood, he always 
did his duty’; always acted wisely and well. And success 
rewarded his fidelity. He bore off without a rival the 
highest collegiate honors; and already at the Bar and in 
the world; as a lawyer and a man of business, he exhib- 
ited a maturity of judgment and habits of system and 
punctuality which were fast attracting toward him, the 
public confidence and respect. 
But I forbear to occupy more of your time. 
_ Have you watched a favorite tree which you have 

planted and nurtured with assiduous care? The time 
has come for it to realize your hopes, and reward your 
pains. In early spring it puts forth the blossom and leaf, 
and then the young fruit appears. How lively your joy, 
that your fond expectations are about to be realized! 
But by and by decay begins to manifest itself—the leaves 
dry up—the young fruit withers on the boughs—the tree 
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dies. It may be the untimely frost has done this mis- 
chief, or some cankerworm at the root may have drained 
its life-juices, or sent poison through its pores—or the 
first hot rays of the summer’s sun may have scorched or 
scathed the tender tree. So it is with our young’ brother. 
Parental care had followed him from childhood to man- 
hood. He gave evidence of remunerating seven-fold all 
the watchfulness and anxiety of his doting family—when 
the stern and inexorable decree summoned him hence. 

What a mystery such occurrences would make this life! 
all a maze without a plan—were it not for the sure word 
of the Bible; which teaches that in another state, past, 
present and future will be explained, and we shall be able 
to trace the chain that connected them indissolubly 
together. For that day we must wait. Moses, the faith- 
ful law-giver and leader of Israel, was permitted to ascend 
the mountain top and cast a longing, wishful eye over 
the vine-clad hills and luxuriant valleys of Canaan, but 
was not suffered to enter the land of promise. How 
many perish on this side of the Jordan of their, hopes! 
How often are we reminded that “the fashion of this 
world passeth away!” The sturdy oak whick sheltered 
the weary traveler for generations is finally prostrated by 
the mountain storm. The traveler searches on the banks 
of the Euphrates for the site of that city concerning which 
its proud monarch vauntingly said, “Is not this great 
Babylon which I have built ?’’ Man and all the proudest 
monuments of human genius disappear, but the word of 
God endureth forever ! e 

What can we say to those whose affections are robbed 
of the treasure to which they clung so closely and so long? 
If the sincere sympathies of friends be any consolation, 
they have it. Those friends have thought of your mid- 
night vigils in nursing your sick son—of the scalding 
tears which bedewed his lovely form—paralyzed in death 
—and they have wept with you. All we can say is, take 
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comfort from the thought that though your darling boy 
cannot return to you, you may go to him. Would yon 
tear him away from the society ot Heaven ?—from the 
companionship of the youthful martyrs, Abel and Stephen, 
and all the elite of the Spirit World? True, he will stand 
no more at the bar of this court. But he associates with 
Paul, who made the most august Judge of his day trem- 
ble as the noble advocate reasoned before him of “righte- 
ousness, temperance, and judgment to come!” 

God grant that when we die—as “die we may, die we 
must”—our last end may be that of our heroic young 
brother! 





TRIBUTE OF RESPECT TO THE MEMORY OF 
JUDGE CONE. 


At the November Term of the Supreme Court, held at 
Athens, the following report and resolutions were intro- 
duced by Junius Wingfield, Esq. : 

For many years previous to his death, Judge Cone had 
been regarded as one of the most eminent Jurists in the 
State.» Such a reputation was well deserved. He wasa 
man of far more than ordinary legal learning, when com- 
pared generally with the profession. He had brought to 
the study of the law a vigorous, well-discipliuned mind, 
and his thorough mastery of its principles, enabled him 
to discriminate in practice with a clearness which made 
it always interesting to hearhim. He displayed, in a 
most eminent degree in his practice, that strong sense, 
that sound judgment which intuitively seized the strong 
points of his case, and there he rested. No man ever had 
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a more contemptuous disregard for what is known in the 
profession as “fancy points.” 

By force,of his talents he was elevated to the Bench, 
and afterwards to the State Senate, in both of which posi- 
tions he maintained his high reputation as a lawyer. In 
his intercourse with the members of the Bar he was kind, 
and contributed to its social enjoyment, to a degree which 
made his presence always acceptable to his professional 
brethren. 

No man contributed more than Judge Cone, on the 
Circuit, to relieve the life of the lawyer of its drudgery. 


His conversation always sparkled with wit and humor. 


His death has left a wide chasm in our ranks. 

Resolved, That in the death of Judge Cone, the Bar has 
lost one of its best members, and the State one of its 
ablest men. : 

Resolved, That we sympathise with his family in their 
bereavement. 

Resolved, That the resolutions be spread on the minutes, 
and that a copy be presented to the family of the deceased. 

Judge Lumpkin in reply said: 

Weare assembled, my brethren, to pay the debt due to 
a deceased friend. We come to honor one who, during 
his life, was an honor to his profession. We come to lay 
claim to his reputation as a part of our own; as.an acces- 
sion to that invaluable estate, which is to pass from gene- 
ration to generation, to all future time. 

And yet how fleeting isthe fame of alawyer. Though 
the fruit of.a life of labor, it passes off with his form from 
the forum. It dies away with the sound of his voice. 
Poets and historians perpetuate the names and exploits 
of the warrior and statesman; the sculptor lives in his 
own imperishable marble; the painter is fresh for ages, 
in the glowing colors of-his canvass, but the advocate 
upon whose lips courts and crowds hang with rapture and 
delight; whose imagination startled the audience; whose 
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wisdom conviriced, and whose wit flashed like the electri¢ 
spark, is lost to memory almost as soon asto sight. The 
attorney leaves behind no Lodi, Marengo, or Austerlitz, 
No shaft crowns the Place Vendome, to tell the tale of the 
battles fought, the victories won and the ceaseless strains 
and struggles of his professional life. 

True, the bench and bar will, occasionally, in some 
leisure hour, discourse of his wonderful tact and talent in . 
the management of causes. But the voice, the look, the 
gesture, the impassioned feeling, the burning words, the 
searching thought, the soaring fancy, the scathing scar- 
casm, who can adequately portray these, for the admira- 
tion of posterity. And yet, these are the frail founda- 
tions of the lawyer’s fame; born of, dying with the occa- 
sion which produced them; Digests and Form books will 
be cited by the names of their authors, when the lawyer, 
whose mind furnished the matter, will be forgotten. And 
yet, how often do we see the practitioner, with exhausted 
energies, press forward to grasp a shadow, which still 
allures him, as though his space in the memory of men, 
was not a point, his time on earth—a moment. 

Judge Cone entered upon the world unfriended and. 
unknown, without the advantages of birth or fortune, 
except that best and most prized of all New England por- 
tions, a good education. Like Sanders and Kenyon, Ten- 
terden and Lyndhurt, in England, and Cheves and 
McDufiie, and an innumerable list ‘of distinguished legal 
worthies of this country, he rose from comparative 
obscurity to eminence and public favor, entirely upon his 
own merits. He boasted of his Puritan origin. He often 
referred, with pride, to the fact, that his ancestors came 
over to this country, with the colony planted by Lord Say 
and Seale, and that the patrimonial farm, in East Had- 
dam, Connecticut, had descended in a direct line in his 
family, for more than two centuries. 

Judge Cone was not an eloquent man, in the ordinary 
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acceptation of that term. He lacked a musical voice, and 
the nervous sensibility—which are the gifts of nature— 
and without which, it is impossible to reach the highest 
achievments of oratory. The vivid imagination, too, was 
wanting, which delights in poetical imagery, or in rhetor- 
ical flourishes ; in painting the passions, or exciting them 
into action. He was not addicted to a rich and gorgeous 
diction, to color his thoughts with the rainbow tints, the 
lights and shadows of the universe around him, the seen 
and unseen world; but, for perspicuous and methodical 
statement, and irresistible reasoning, I have never known 
atiy one to surpass him. His promptness of perception 
enabled him at a glance to separate the point in issue 
from all extraneous matter; to disentangle what was com- 
plex, to fix upon the true question involved in the case, 
and to shed an effulgence of light upon it, making it an 
illuminated path of discussion, where all before was 
beclouded in darkness and obscurity. If I were asked * 
what I considered the most striking quality ‘of Judge 
Cone’s mind, I should answer, unhesitatingly, a diamond- 
like clearness of perception, through which all objects 
appeared simple and uncolored, neither magnified nor 
diminished, but in the most exact truth. So clear was 
the logic, and so close the connexion, that every member 
of his argument carried the weight of all that went before, 
and opened the way to all that was to follow. In this he 
was unrivalled; it was the secret of his success, and the 
crowning glory of his reputation. 

I have listened to forensic discussions in Westminster 
Hall, and in the Supreme Court of the United States, and 
in many of the appellate tribunals of the sister States of 
the Union; and I never doubted but that Judge Cone 
would have sustained himself creditably, upon any legal 
arena, in this or any other country. 

Although the law presents the means of gaining 
respectability and competence to all; distinction and 
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eminence to many; yet, what a limited number pursue 
it steadily, industriously and uprightly ; how few master 
it. Asa science, Judge Cone had a thorough knowledge 
of his profession in all its departments, and practiced it in 
the love of it. He was no idler in the vineyard from 
which Scarlett and Brougham, and Pinkney, and Berrien, 
had garnered such an abundant harvest. He delved daily 
and diligently at his work. His motto was, “‘nulla palma 
sine sudore.”’ 

It is true of Judge Cone, as of many other eminent 
jurists, that his political career, is not that portion of his 
life, which his eulogists may dwell on with most compla- 
cency ; still, as a legislator, he has done the State some 
service. His revision and consolidation acts of 1855~656, 
upon the law of attachments and limitations, &c., will 
connect his name indissolubly with the civil code of Geor- 
gia. He believed in a thorough, comprehensive reform 
* of the law, and, as already remarked, labored to some 
extent, téthat end. Hedid not desire, however, to prune 
‘the tree to the quick, but to disencumber it of its rotten 
leaves and dead branches and prurient shoots: and all 
such amendments are manifestly for the advancement of 
justice. 

_ It was said of a certain legal functionary of England, no 

less a personage than Sir Richard Pepper Arden, (afterward 
as Lord Alvanley,) that he once blundered ona joke. The 
ordinary-conversation of Judge Cone was astring of pearls, 
of wit and humor. He had a keen sense of the ludicrous, 
and Burton, the comedian, was not more effectual in pro- 
voking laughter by pointing his finger, a waggish shake 
of the head, or the gesticulation of the features, than Judge 
Cone. Foote said of Wedderburne, that he was not only 
himself, but the cause of dullness in others. The very 
reverse was true of our friend ; he excited mirth in every 
circle he entered. No man understood human nature 
better. In one of our journeyings to Quebec, in 1882, 
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for we associated intimately, for more than a third of ‘a 
century, we frequently undertook to guess at the calling 
of the various persons we met, by their dress and deport- 
ment, and the Judge was seldom at fault, in determining. 
The deceased was the most agreeable of companions, 
always cheerful and yielding. He never fretted at what 
he could or could not help—the true philosophy of life— 
temperate in his diet and eschewing dessert and confec- 
tionary ; he was a sound sleeper, and a stranger to that 
most distressing of all the afflictions that flesh is heir to 
—dyspepsia—and hence his best faculties were always at 
hiscommand. Charles II used to say to Lord Shaftesbury, 
that he had more law than all his judges, and more divinity 
than all his Doctors. It might be going too far to affirm 
this of Judge Cone; but I will say that few were more fa- 
miliar, cither with the human or divine code. Whether 
he treated the Scriptures as reverently as their dignity 
deserved is somewhat questionable; he would jest with 
clergymen and others upon this, as upon all other subjects. 
And yet, I take it upon myself to bear testimony that he 
was neither a scoffer nor a skeptic. He declared to me 
upon his death-bed that the Christian religion was the 
best system that could have been devised for man—that 
he had contributed cheerfully to-its support, and that he 
sincerely desired to see it pervade the whole earth. For- 
giveness of enemies is one of the most .attractive features 
of christianity. About the last sentence uttered by Judge 
Cone, the day I spent with him, during his last illness, 
was this: “I am at peace with all the world; I have noill 
will to any human being, and there is not one in existence 
to whom I would not render a service, if in my power.” 
And I doubt not he spoke the truth. I never knew any 
one more free from envy, hatred, malice, and all unchari- 
tableness. And for this I loved him, with all his faults. 
From the self-righteous Pharisee, from the slanderer and 
the backbiter, good Lord deliver us! 
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‘ But the indulgent husband, and fond father—the hu- 
mane master and the kind neighborisgone! Never shall 
we meet his genial smile again. The voice of censure or 
of praise is the same to him in the cold and silent tomb. 
The plaudits of the atdience will no more be heard or 
heeded by him than will the silent flow of that gentle 
tribute of tears with which devoted affection bedews hig 
grave. It is human to err; this old truth lies at the foun- 
dation of that sublime faith which trusts in an incarnate 
atonement. Judge Cone had his faults, his infirmities, 
his weakness. Who has not? Let him that is without 
them cast the first stone. But he had a generous nature, 
great virtues. God forbid that I should flatter the living 
or the dead; but trusting in Him, as my dying friend as- 
sured me he did, is it forbidden me to cherish the hope, 
that the struggle of life ended, he has recovered his 
wasted strength, and refreshed his fatigued faculties in 
the balmy breezes of Heaven’s happy home? 
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ACTION. 


1. The corporation of the City of Rome, in grading 


a street, dug so near the lot of the plaintiff, that 
the earth which supported it crumbled away and the 
fence fell. Held, That no action could be main- 
tained against the Mayor and Council for this 
injury.—Mayor and Council of Rome vs. Omberg, 


2. M. agreed with 8. & P. to sell them a pair of mill 


stones, mill irons, and gearing, and to put up the 
machinery for $211, payable in installments at a 
future day. He delivered the mill stones and irons, 
but failed to do anything else, under the agreement. 
S. & P. retained the mill stonesand irons. Before 
the future day, M. sued them on an account, for the 
mill stones, irons and gearing. Held, That the 
action lay, so far as the mill stones and irons were 
concerned.—Seuntell et al. vs. Mitchell............... 


3. If stock be destroyed on uninclosed river bottom 


lands, the trespasser is liable to the owner of the 
cattle or hogs for the injury; and it is immaterial 
whether the injury be inflicted by the master, or 
his slaves.—Cantrell vs. Adderholt............:.ss00008 


4, A defendant who has paid an execution on which 


he is not liable, may recover back the money—he 
having paid it under the belief that he was liable. 
BiOwE: VS, BMONRORS 0 00ci os iseeciene.evstinaeeney a 


46 
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5. R. agress to sell to L. a place known as the Brick 
Yard place, and to receive pay in-work. L. does 
the work, and R. agrees to make a title, but after- 
wards uses the property and conveys it for his own 
purposes. L. has a right to sue R. and recover for 
the work.—Leach vs. Rogers........c.cccscseesseeeeens 


6. A representation, that a person may be safely 
credited, if it does not indicate, with reasonable 
certainty, the amount for which it will be safe to 
credit him, is too uncertain to give a right of action. 
Hopkins, Allen & Co. vs. Cooper & Gilliland...... 


7. A public nuisance is the subject of indictment, and 
not of action.—So. Ca. Rail Road Co. vs. Moore & 
PM ines sscttinsinn savy sipaitineseede oqnnieveeinkehencdion 


8. A party may have an action for any injury received 
by a public nuisance.—So. Ca. Rail Road Co. vs. 
RF kati ccs prterdiden eran davtoensscannndnenies 


ADMINISTRATORS AND EXECUTORS. 


1. If H. dies in Arkansas and there is a creditor of 
the deceased in Georgia, and assets belonging to 
the estate here, and the estate of H. be insolvent, 
the creditor in this State is entitled to receive his 
pro rata share of the entire fund in both States; 
and neither justice nor the courtesy of States re- 
quires that the surplus be transmitted by the aricil- 
lary administrator here to the principal administra- 
tor in Arkansas.—Mitchell vs. Cox.......scssceeeeeeees 


2. Notwithstanding temporary administrators, or such 
as have no authority to sell cotton, and appropriate 
the proceeds to the acceptanees of their intestate 
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on drafts drawn by the owner of the cotton; still, 
if they notify the owner that they shall -do so, and 
he acquiesce in the arrangement, he will be bound 
by it; and if sued for the cotton, they could plead 
and prove that the proceeds had been properly 
47 applied.—Cloud & Shackelford vs. Hartridge et al. 272 


3. An administrator is not subject to garnishment 
within twelve months after his appointment. 
— Billman vs. Millken..........scssecccsseeseseeeeeeeeseeees 366 


4, An administrator’s letters are not abated by his 
removal out of the State-—Brown, administrator, 
ve Gtrickland:..é..i....c060605 ciliaris 387 


2 


5. Co-executors have all a joint and entire authority 
over the assets, and the acts of any one of them 


are deemed the acts of all.—Wilkerson vs. Woot- 
WO oc cn caccccdchvercaseuctiekdcbes Wctasdabluaeeen 568 


AGREEMENT. 


1. A guardian hada bastard child by his ward, and 
she agreed with him to settle a part of her property 
on the child. Held, That the agreement was not 
one which was void per se.—F lanegan vs. Garrison 
ONG Wile... .icuscsiticcnnasesssasgunrisciasacicestactaatpernpes 159 


2. An agreement made by a defendant in an action of 
trover with other persons, that they shall have the 
possession and profits of the labor of the negroes 
sued for, provided they will become his surety for 
the forthcoming of the property to answer the 
judgment, does not protect them against an account, 
at the instance of a security on the appeal who has 
paid a part of the judgment, for the value of the 
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AGREEMENT—continuep. 


hire or profits to the extent that the surety has 
paid the judgment.— Wood & Whitaker vs. Thomp- 


AMENDMENTS. 


APPEALS. 


When a motion for a non-suit is made in the cir- 
cuit court and refused, and the decision is excepted 
to and reversed in the Supreme Court, it is compe- 
tent for .the plaintiff to amend his writ, so as to 
make it correspond with his proof, at the time 
when application is made, upon the return of the 
remittitur to enter the judgment of the court upon 
the minutes of the circuit court.—Sullivan, Cabot 
& Co. vs. Rome Rail Road Co 


. When an appeal is dismissed on account of a de- 
fect in the affidavit upon which it is entered, it is 
the privilege of the plaintiff to move to re-instate 
the case by amending the affidavit at any time 
within the term, it not appearing that any injury 


resulted by reason of granting such peanenton: 


Holsenback vs. Martin 


ATTACHMENT. 


able-—Cohen vs. 


COCR SE. HHH HEHE HEHEHE HEHEHE HOLES 


. The plaintiff in attachment ought to sign his affi- 

davit, and if he does not, the defect is not amend- 
IR ss ares censtadepivceacvans 
. By the Act of 1857, “authorizing attachments to 


issue in cases sounding 1n damages,” attachment 


lies on the demand for a breach of promise of mar- 


riage.—Morton vs. 





Pearman 


Pees Co eeeeseeeesesee. eoee 


29 


73 
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3. An agent or attorney-at-law seeking to take out 
an attachment must swear positively to the ground of 
attachment. As to the amount of indebtedness, 
he may depose to the best of his knowledge and 
beliefi—Cole vs. Reilly et al............csscccsscecscees 


ARBITRATION AND AWARD. 


1. The parties to an arbitration are entitled to rea- 
sonable notice of the sittings of the umpire.—Wal- 
ee ve. Walkets ccinsciid. icici aeieniienlawele 


2, And if one of the parties does not receive such 
notice, and the umpire and arbitrators hear the 
other party, and the umpirage is in favor of the 
latter, and he insist upon the umpirage, the want 
of such notice will be a fraud in him, at least, if 
not in the arbitrators and umpire, on the former 
party.—J6. 


8. When an award is good in part and bad in part, 
if the bad part is separable from the good, and is 
not a condition of the good and is favorable to the 
party insisting upon the validity of the good part, 
the good part will be upheld, unless there is in the 
way some clause in the submission.—_J0. 


4. If in such a case the award be on a condition, yet 
if the condition be confined to the bad part, the 
effect of the condition will be confined to that part. 
Ib. 


5. Ifin such a case the award be incomple, yet if the 
incompleteness. be as to matters belonging to the 
void part, the effect of the incompleteness will be 
confined to that part.—Jb. 
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ARBITRATION AND AW ARD—contINnvEp. 


6. An award made under arule of court, according 
to the act of 1799, takes the place of the verdict, 
and the judgment on it the place of the judgment 
on the verdict. Consequently the judgment is 
admissible in evidence, as to persons not parties to 
it, in the same way in which it would have been so 
admissible had it been a judgment on a verdict. 





Whitlock vs. Crew........ Er RRR TEI Girls. 289 


7. There is a case pending in court between A and 
C. By arule of the court it is referred to arbitra- 
tors, with the stipulation that no appeal shall lie 
therefrom to any court, “ except for fraud, accident, 
or mistake ;” with the further provision, that the 
‘“‘arbitrators be guided by the rules laid down for 
the regulation of arbitrations in the act of March 
dth, 1856.” Subsequently, the parties enter into 
an agreement out of court, submitting other mat- 
ters, as well as those embraced in the suit, to arbi- 
trators. The submission recites the rule of court 
and then declares that the arbitrators “shall be sub- 
ject to the terms and provisions of the act of 1856 
and the rule of reference which had been taken by 
the court in the case stated. Held, That either 
party was at liberty to except to the award “ for 
fraud, accident, or mistake,” according to the rule 
of reference, and that the parties were not restrict- 
ed to the right of objecting to the award merely on 
the ground of “fraud and corruption” in the arbi- 
trators, according tothe 15th and 16th sections of 
the act of 1856, and that the reference to that act in 

“the rule and the submission was only to make it a 
guide to the arbitrators in the mode of conducting 
the proceeding.—South Carolina Rail Road Co. vs. 

Mocne BPI. 68 iii tice TRL 
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g, An arbitrator cannot impeach his award eight days 
after it has been signed by him and soon after it 
has been published to the parties.— Jb, 


9, If an arbitrator act maifestly against law, and the 
* error appear on the face of the award, the court 
will set aside the award.—Zb. 

89 10. A submission to arbitrators, provided amongst 
other things that out of the amount found for the 
plaintiffs, their counsel’s fees should be deducted, 
and by the award made payable by the defendants, 
directly to the attorneys. An award was made 
making said provision. Held, That the counsel of 
plaintifis were not necessary parties to the motion 
to set aside the award; nor to the writ of error sued 
out to reverse the judgment of the court made upon 
the award.—10. 


ATTORNEY AT LAW. 


1. Not feed in the case, may be employed to execute a 
commission to take depositions.—Clopton v. Nor- 
Scales: Sneaks <aenhitiliete sapnamiddaii icenetingeeincimasnile 188 


2. An attorney is not liable to an action at law who 
acts bona fide in the discharge of the ordinary duty 
of an attorney, and especially in directing a levy 
on property which the plaintiff admits in a, consent 
decree subsequently made by a court in chancery, 
was subject to the payment of this identical debt. 
MERC. PPINGWD a»... s200cecresaenne sderaersenneree 29T 


BAIL. 





1. When in describing the case in which bail is taken 
everything is recited in the bond but the name of 
the county where the action is pending; and the 
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BAIL—contTineepD. 


bond purports to be executed in that county, a 
prima facie case of identity is made out to carry the 
case to the jury.—Deboard v. Brooks, et. al.......... 


. Where a judgment was rendered on the 28th Oc- 
tober, 1857, and the capias was issued thereon on 
the 2d day of November thereafter ; and the clerk 
testified that he commenced immediately after 
court to make out his execution docket, and issued 
this process in its order, Held, That there was no 
such negligence on the part of the plaintiff or the 
clerk as would discharge the bail.—J0. 


BANKS AND BANKING. 


. There is no law in this State, authorizing the infe- 
rior courts of the respective counties, to levy an 
extra tax for county purposes, upon the capital 
stock of a bank, located within their limits.—Cher- 
okee Ins. and Bank. Co. v. The Justices, &e......... 


1. A, as principal, and B as security, make a note to 
C. B takes up the note and endorses it in the se- 
cond instance to D- A issued to insolvency by D, 
making no defence. An action will lie against B 
at the instance of D, to recover upon the endorse- 
ment.—Monceas v. Stacks & Ledbetter................ 


2. Where the consideration of a note was expressed 
to be “value received,’ verbal evidence that an 
agreement was the consideration, was not evidence 
to contradict the note.—Knight v. Knight............ 


3. It is admissible for indorsers of a promissory note 
to prove that they were entitled to notice of de- 


121 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


165 
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~ BILLS OF EXCHANGE AND PROMISSORY 
NOTES—continvep. 





mand of payment and refusal to pay by giving evi- 
dence that the note on which the endorsement was 
made, was given for negotiation, or intended to be 
negotiated at a bank, or that it was deposited in a 
bank for collection.—Cothran v. Cunningham...... 177 


4, The acceptor, drawér and endorsers of a bill of ex- 
change, payable at a bank, are not subject to be 
sued in the same action.—Cox et. al. v. Mec. Sav. 


Burke v. Same. 


5, Demand of the drawer, and notice of his failure to 
pay, given to the acceptor, are not necessary to 
charge the acceptor, even, although he may be an 
acceptor for the accommodation of the drawer.—2b. 


CA. SA. 
See, INsoLvenT DEsTors. 
CERTIORARI. 


1, A trial in the justice conrt took place on the 27th 
day of November, 1857, and the party cast filed his 
petition for certiorari, on the 28th of May. Held, 
that the certiorari was not applied for within six 
months “from and after the trial,” as required by 
the law.—Jones v. Smith...........s.ceereees Sesudeaaes 41 


2. A second certiorari may be sued out in the same 
case, provided the first was not dimissed upon the 
merits.—Harlow v. Roper, Scurry & Co...... ontinteies 219 

























638 INDEX. 
CERTIORARI—continvep. 





8. It is not indispensably necessary that the clerk 
should endorse “filed,” on the petition for certio- 
rari.— Jb. 


4, Where a previous certiorari has issued and been 
answered by the magistrates and subsequently dis- 
missed, the answer of the justices to the first certi- 

.orari may be adopted and sent up by them as their 
response to the second.—Jb. 


CHARGE OF THE COURT. 


If a charge be inapplicable to the facts, it is no 
ground of error which will justify a new trial, even 
if the court mistake the law, especially where 
the charge is in favor of the plaintiff in error. 
agers RO anes tis DI cen tnncrntenss tnd 507 


CLAIMS. 


1. In aclaim case the sayingsof the defendant in fi. 
fa., ifagainst his interest, and made before the 
commencement of the suit against him, are admis- 
sible as evidence for the claimant.—Cloud & Shack- 
CI SMR ioe sii nc el AE ccscane 170 


COMMON CARRIERS. 


1. Common carriers, cannot by any special contract, 
exempt themselves from liability from losses aris- 
ing from negligence.—Berry et. al. v. Cooper and 
I wah incbies ins casas piasddaeeetnee’ Zest Rlncie 548 


2. When there is a special exemption as to loss by 
fire, the onus of showing, not only that the cause 
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of the loss was within the terms of the exception, 
but also that there was no negligence, lies on thé 
carrier.—Jb. 


See PRINCIPAL AND AGENT. 
See, also, Usage. 


CONE, HON. F. II., OBITUARY. 
Witice GF. wen enenoay ehedndnavcmankenciaesensnr ae 622 


CONSTITUTIONAL LAW. 


1. The legislature has constitutional power to pass 
an act vesting property before office found, of an 
illegitimate person who died intestate, leaving no 
widow, or child, or mother, or illegitimate brother 
or sister, in half brothers and sisters born in lawful 
wedlock, of the same mother.—Gresham v. Rick- 
MONON. i. 0 isesctexssetedvartarnetedscelinnucatn capeebenecion 227 


2. There is no eonstitutional impediment to prevent 
the legislature from changing remedies, provided 
they are not se impaired as to render them nuga- 
tory. Beyond that restriction, parties have no 
vested rights in remedies.—Lockett v. Usry......... 845 


3. The Act of 1858, “to make uniform the decisions 
of the Supreme Court of this State, to regulate the 
reversals of the same, and for other purposes, is, if 


constitutional, only prospective in its operation. 
Bond: et.9l. ¥. Mpmme@iss...<prsvsecdssdescnpaigaoreiwasens 597 


CONTINUANCE. 


In a showing for a continuance by a defendant, he 
swore that he expected to prove by an absent wit- 
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ness that he had turned over notes to the plaintiff’s 
agent, which that agent “‘was to apply to the note 
sued on.” Held, That this meant, that the notes 
were received in payment of the note sued on; and, 
therefore, that the showing was suflicient.—John- 
NR UN is icc dnnacéinipsiniiiomiasineetguabedanpdde oak 183 


CONTRACTS, CONSTRUCTION OF. 


1. Where A and B have been working for C, under 
the employment of D, and distrusting the ability 
of D to pay them, refuse to go on; and to induce 
them to do so, C agrees to pay them himself, or 
see them paid; this promise may include what is 


due for past as well as future services.—Smith v. 
43 


2. A sells to B the privilege of making and vending 
a patented washing machine, in three counties, for 
which he takes three notes of $100 each, with the 
agreement that if these machines had deen previ- 
ously sold in these counties, that the vender should 
give up the notes. Held, that upon satisfactory 
proof, that as these machines had been manufac- 
tured and sold in one of the three counties, the 
notes were void.—Osborn v. Herron... ........6..000 313 


CONTRACTS, WITH INFANTS. 


In order to bind a contract made with a minor, it is 
not necessary that their parent be present. It is 
enough if the father or mother subsequently ratify 
the agreement.—Smith v. George....... danse tdenks 43 
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CRIMINAL LAW. 


1, An indictment for being the father of a bastard 
child contained no allegation that the woman was 
a single woman. Held, That the indictment was, 
nevertheless good.—Smith v. The State............... 


9, And further, that evidence that she was a single 
woman was admissible under the indictment.—_b. 


8. To entitle a defendant, indicted for an oftence of 
a grade, for which, under the statute, he has the 
right to demand {a trial, to an order of discharge 
and acquittal, he must show by the minutes of the 


court, that he has made such demand, according to 


the Act.—Couch v. The State .............006 sssvssees 


4, Itis no excuse for an assault, that the party 
assailed says, that if assailed, it will be at the risk 
of the assailant.—Coleman v. The State............ «. 


5. A juror’s oath cannot be received to impeach his 
verdict.—16. 


6. A new trial will not be granted in a criminal cause, 
on the ground that the verdict of the jury is con- 
trary to law, the charge of the court, evidence and 
without evidence, if the court below has charged 
the jury fully and correctly on the law, and the evi- 
dence has been fully submitted to the jury, and 
there was some evidence to support the verdict, 
and the presiding judge has refused to grant a new 
trial— Carnes v. The State...........cccssccsesscesesces 


1. The testimony on the trial of another defendant 
in the same indictment, cannot be read to the wit- 
ness, on the trial of another defendant, to refresh 


41 


19 
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his memory or for other purpose.—Brown v. The 


8. Witness called by one party and sworn but not 
examined, cannot be cross-examined by the other 
party, but that party may call and examine him 
as his own witness, and ask him leading questions, 
unless he shows a bias against the party who first 
called him, or was sworn by mistake. 6. 





9. The refusal of the court to allow a witness to de- 
pose whether he heard the sheriff called on to arrest 
the defendants, for that they had killed the deceas- 
ed, is not error. Ib. 


10. Presence and participation in the act of killing a 
human being, is not evidence of consent and con- 
currence in the perpetration ot the act, by a de- 
fendant charged as aiding and abetting in the kill- 
ing, unless he had a felonious design or participated 
in the felonious design of the person killing. 0. 


11. If the person charged with murder in the first 
degree, commit the assault on the deceased with a 
deadly weapon, but his intention to assault him 
with a deadly weapon was unknown to the person 
charged in the same indictment as principal in the 
second degree and he intended to participate in an 
assault and battery only, and in no design to kill, 
he is guilty of manslaughter only. 0. 


12. If a person charged in an indictment as principal 
in the second degree is connected with the act of 
killing, but is not connected with the intention to 
kill, and does not know that the person killing in- 
tended to use a deadly weapon in making the as- 
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CRIMINAL LA W—contTinvuep. 


sault, he is guilty of manslaughter; but if the court 
charged the jury that his being connected with the 
act of killing made him guilty of murder, a new 
trial ought to be granted if the jury convicted him 
of manslaughter only. 1b. 


13. If a charge of the court be more favorable to a 
defendant than the evidence would warrant, it is 
no ground for granting a new trial. Tb. 

If there be nothing in the evidence to call for a charge 
of the court on the law of involuntary manslaugh- 
ter, it is not error in the court to fail to give it. 1d. 


14. If the court fail or omit to charge the jury in re- 
gard to any particular point, claimed by counsel to 
be involved in the cause, and the counsel make no 
request in writing of the court to charge the jury 
on said points, they must be held to have been sat- 
isfied with the charge as given. 0. 


15. Errors complained of must be plainly and dis- 
tinctly set forth in the bill of exceptions. 6. 


16. Principal charged with murder in the second de- 
gree may be put on his trial for murder, after a 
defendant charged as principal in the first degree, 
has been convicted of voluntary manslaughter. 

A juror cannot be allowed to impeach his own ver- 
dict. 10. 


17. New trial will not be granted merely to examine 
a witness who had given evidence in the cause on 
a point on which he could give negative evidence 
only. Ib. 


18. New trial will not be granted when the weight of 
evidence supports the verdict. 0. 
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19. Nothwithstanding the court has pronounced its 
judgment in a criminal case, it is in the power of 
the court to change it before the same has been 
entered upon the minutes, especially when the 
court has been requested by the defendant to re- 
consider its sentence, with a view to its modifica- 
ene Ws Ty Rig ikcde cn devepcetiasnkerwersitun 235 


20. To complete the offence of uttering a forged pa- 
per, it must be published as true, when the party 
knows it to be fraudulent; and with intent to in- 
jure somebody. And if the jury fail to find this, 
their verdict is a nullity, upon which no judgment 
can be awarded but one of acquittal.—Couch vs. 
I, icc ciaindk siases ns esttsieistaveoningomnippienids 367 


21. The case of a witness introduced to impeach 
another witness, forms no exception to the general 
rule against the asking of leading questions.— Allen 
i Rls cedhocds fesckesnstin ri emmiameietasmnenemeet 395 


22. A request by defendant to charge that he was 
justified in shooting after prosecutor had attempted 
to shoot him, is objectionable, because it assumes 
the fact that prosecutor had attempted to shoot 
him; and also because that fact alone, without its 
appearing for instance whether or not the prose- 
cutor was continuing the combat, does not consti- 
tute a justification.—b. 


23. Under an indictment for shooting at another, it 
is a very material matter whether or not the gun is 
loaded, and how loaded.—J6. 


24. It is an abuse of the discretion given by the act, 
of 1811, to award costs against the accused in a 
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case where there is no evidence against him.—Giles 
“tem, PRG BOMB hindi cessed snc secieccidectessdeaasieeetate: 


95. The Act of 1811, giving Justices of the Peace, in 
cases when a person is discharged by them for want 
of sufficient cause of commitment, a discretion to 
award costs against the prosecutor or against the 
accused, is not applicable to the case of slaves.—Jb. 


26. It is not error in the court to allow a prisoner in 
a capital case, to be tried by a jury taken from the 
grand jury list, by the consent of both counsel for 
the State and the accused.—Sarah (a slave) vs. The 


27. As the prisoner may waive even atrial itself, and 
be capitally punished upon his own confession of 
guilt, he may waive every minor right or privilege. 
The greater includes the less, or the whole the 
parts.— 1b. 


28. The confession of a slave freely and voluntarily 
made at the time, is not rendered objectionable be- 
cause punishment has been inflicted at some previ- 
ous period, to compel her to confess.—J0. 


29. On a motion fora new trial on the ground of 
newly discovered testimony, the fact expected to 
be proved should, if possible, be verified, and it is 
necessary for the defendant to swear that the evi- 
dence was unknown at the time of trial.—Jb. 


30. Notwithstanding the presiding judge may betray 
some emotion on the trial of a criminal case, still, 
if no rule is violated, a new trial will not on that 
account be granted.—Jb. 
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31. Where a slight mistake occurs in taking down 
the testimony which is read to the jury, a new trial 
will not be granted if the evidence was full and 
complete otherwise, asto the guilt of the accused.—Jb. 


32. The Court itself may take down the testimony 
in a criminal case instead of having it done by an 
amanuensis.—J6. 

33. The omission of the Court to ask the prisoner if 
he have anything to say why sentence should not 
be pronounced, is not such an irregularity as will 
entitle the accused to-a new trial.—J6. 


34. Where the law confides to the Court the discre- 
tion to inflict the death penalty or some milder 
punishment, it must be an extreme case to induce 
or even warrant.this Court in interfering-with the 
sentence.—Jb. e 


35. The indictment charged the defendant as a prin- 
cipal. The evidence showed that another inflicted 
the mortal blow—the prisoner being present, aiding 
and abetting. Held, That the variance was imma- 
terial; both being principals in law, as well as in 
deed ; and the stroke of one being in law the stroke 
of the other.—Hill (a slave) vs. The State............ 
Stephens, dissenting. 


DAMAGES. 


1. As to the excessiveness of damages.—Umphreys 
a a II wis 55s der cstcrereendencpecetapcesee ive 


bo 


. A decree for damages in a bill filed for indemnity 
by a vendor against his warrantor is premature, 
notwithstanding the eviction of the vendee, it not 
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DAMAGES—contTINUED. 


appearing that the vendor has been actually dam- 
nified ; he is only entitled to be secured against fu- 
ture loss by his warrantor.—Hampton vs. Pool...... 


DEED OF GIFT OF A SLAVE. 


A gift of a slave, if in writing, signed and sealed by 
the donor, attested by one subscribing witness, and 
proved or acknowledged, and recorded within 
twelve calendar months from its execution, is good 
against a subsequent purchaser, although he may 
be a purchaser without actual notice of the gift.— 
Perner ve. Thavmends..<c.cccvrcissveecevenetieveceienen 


DOWER. 


1. Although a vendor of land merely gives a bond to 
make titles on payment of the purchase money, 
thus retaining in himself the legal title, yet his 
widow is not entitled to dower in the land.— Aaron 


WOs BYPNO.osinesincaseovonsetusicosnnn secneqdacsséaucsastehnetinns 


2. If the husband is seized of lands at any time dur- 
ing the coverture, and they have not been conveyed 
away by him, nor by a public officer, under judicial 
sale, the widow, at his death, is entitled to dower 
in said lands.—Hart vs. McCollum.........ccseeeserees 


EJECTMENT. 


1. The statute of limitations does not run against the 
true owner of land, in favor of the tenant in pos- 
session while he disclaims title in himself, and is 
seeking the true owner with the avowed purpose 
of purchasing of him; and it is immaterial whether 
this disclaimer and recognition of .title in another 


‘ 
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be made before or after the seven years’ bar has 
attached..—Long vs. Young.......... she sei ance il 


2. Cutting fire word and rail timber on land are not 
such acts of ownership as to constitute adverse pos- 
session.—Tb. 


EQUITY. 


1. There is equity in a bill by a security for the de- 
fendant in an action of trover, who has paid the 
judgment or a part of it, to have an account from 
persons to whom the property was delivered dur- 
ing the pendency of the suit, under a collusive 
agreement to defraud the surety.—Wood & Whit- 

SCID ov cacaceiiiacninsvecnsinintirvaveipecedtocs 


2, When the remedy required by a case is an injunc- 
tion, it cannot be true, that there is an adequate 
remedy at law.—Knight vs. Knight.................. 


8. The negro of a cestui que trust is sold, and, with 
the proceeds of the sale, land is purchased, the title 
of which passes to the cestui que trust. Held, That 
the cestui que trust cannot retain the land and re- 
cover back the negro.—Fears vs. Lynch............ 


4, Equity will not drive a party to common law, 
when by doing so his rights would be delayed, if 
not jeopardized.—Ponder vs. Cox...........ssseeeeeee 


/ 
EQUITY PLEADING AND PRACTICE. 


1. Notwithstanding the original bill be sworn to, yet 
the amendment to it need not be, unless it be ne- 
cessary to continue the injunction.—Maddox vs. 
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9. A father and son agree that the son shall, convey 
to the father a certain lot of land, in consideration 
of which the father undertakes and promises to 
devise to the son two other lots, and. also property 
to compensate him for services rendered. A bill 
to enforce this agreement is not demurable for 
multifariousness.—Jb. 


3. It is the right of the complainant to amend his bill 
in matter of form or substance at any stage of the 
cause that he may see fit; and if the effect of the 
amendment be to destroy the bill, the defendant 
must take advantage of it by demurrer, or a motion 
to dismiss.x— Vanduzer vs. McMillan...........sceeee 339 


4, A complainant cannot waive an answer from the 
defendant; but to every bill, it is the privilege of 
the defendant to file an answer, and to use the 
same as testimony, or for the purpose of a cross- 
bill, or any other purpose sanctioned by the usages 
and customs of courts of equity.—Jb. 


5. An answer that admits enough of the bill to enti- 
tle the complainant to the decree he prays for, is 
sufficient, whether it answers all of the bill or not. 
Berry & Mehan vs. Winter....;...ccccccccossocdoscssens 602 


EVIDENCE. 


1. A party being convicted of a misdemeanor, a mo- 
tion was made by him for a new trial, and in that 
motion, was incorporated a brief of the evidence as 
taken down by the court; which brief was agreed 
to by both parties and approved by the court. The 
motion was overruled and the same brief was in- 
corporated in a bill of exceptions, (which bill was 
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EVIDENCE—contInuep. 


also agreed to by the parties and sanctioned by the 
court,) and sent up to the appellate court. That 
court granted a new trial, and on that trial, a copy 
of this brief—the copy retained by the lower court, 
under the law on that subject—was offered as sec- 
ondary evidence of what a witness had sworn to, 
on the first trial, a foundation having been laid for 
its introduction as secondary evidence. Held, 
That the copy was admissible-—Smith vs. The 
RINE i Sadiphtneeev hid tes senteapeannsguotptvrwiedvdinenasontees 


A witness may testify that he wrote a letter ad- 
dressed to a particular individual; but he will not 
be permitted to disclose the contents, unless the 
foundation is first laid to let in this secondary evi- 
dence.—Holcomb vs. The State..........ccsseseceeeees 


Sayings are not admissible asa part of the res 
geste, if it appears that they were uttered at an in- 
definite time, after the happening of the thing to 
which they relate—Sims vs. Macon & Western 
issn siicdio nats necieespiaconw inden etinnintepangmions 


. If the defendant claims title under the complain- 


ant, he has the right to show that title was in the 
complainant, if he can.—Flanegan vs. Garrison & 


. One of the two witnesses to a deed pertinent to 


the issue, was a party defendant in the case. He 
was oftered by the defendant as a witness to prove 
the deed, no excuse having been given for not call- 
ing the other subscribing witness. Held, That he 
was not competent.—Umphreys et al. vs. Hen- 


19 


66 


93 


136 


(lip ic Bp sar Ce 4 2 desl b te. Sina Diaih too Tap eg 157 





19 


66 


8 











INDEX. . 651 
EVIDENCE—contTINuvUED. 





6. The consideration of a note was expressed to be, 
“value received.” Held, That verbal evidence, 
that an agreement was the consideration of the 
note, would not be evidence to contradict the note. 
Knight ‘ve: Hatghits.s. sci sihe.ccsci indi stiedieeasdanedaa 165 


7. The jury are to determine on the credit they will 
give a witness, who has. been impeached on one 
side for want of character, but who has been sup- 
ported on the other by counter proof. That*the 
jury believed him is no ground to set aside a ver- 
dict as being against evidence.— Western & Atlan- 
tio Railroad ws: Carltou....iccasscseccs snccdsbacetagabens 180 


8. A mill-wright may give his opinion as the skillful- 
ness of work done on a mill, but not a miller.— 
POEROE We. FRc canedeccoceesesrcvencsshesmanieneeuee 237 


9. An expert may give an opinion upon the facts tes- 
tified to by other witnesses, but not upon their 
opinions. —Ib. 


10. It is the right of the defendant to introduce sur- 
rebutting testimony, although it be cumulative 
only.—J6. 


11. In a suit against the assignee of an execution by 
a defendant, to recover back money paid upon it, 
the exemplification of a judgment and an execu- 
tion against another defendant for the same debt, 
by which it appears that the plaintiff, from whose 
representatives the assignee derived title, had been 
paid the debt, is admissible in evidence; and so is 
the exemplification of the judgment and the exe- 
cution against the defendant on which the money 
Was paid.—Logan vs, SuMter. ....cceccecescseeeeeceees 242 
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12, Admissions of a party charged with larceny, 
when evidence.— Walker vs. The State............... 254 


18. When cotton is weighed by warehouse men, and 
an account of the weights is rendered the storer, 
their books, and not his, are the best evidence as 
to the weights.—Cloud & Shackelford vs. Hartridge 
Ob csresiirtsindiimionadedongnmenshesnardes on icul obpieuendsnns ape) 272 


14. A party cannot support the testimony of his own 
witness before he is attacked either for want of 
character or because he has made contradictory 
statements.—Hamilton vs. Comyers..........seceeee 276 


15. A party’s answers to interrogatories are evidence 
against him as admissions, though the interrogato- 
ries may belong to a different case.— Whitaker vs. 
ROD siiitcrs davies wabocdivipesbancdtovereaduvesse ctntvkeseoeses 289 


16. A person who, by a release, has freed himself 
from all interest in the event of the suit, is com- 
petent as a witness.—Martin vs. Mitchell............ 382 


17. A witness offered to impeach another witness, 
forms an exception to the general rule against the 
asking of leading questions.—Allen vs. The State. 395 


18. The depositions of a‘witness cannot be impeached 
by proof of contradictory statements, which the 
witness had no opportunity to explain; neither 
can they be impeached by statements of the witness 
that they did not speak the truth.—Maulligan vs. 
TI dss decikcon: sexesstndameiigietubieysainacs sqcakyaeesececces 507 


19. If a part of a letter is admissible as evidence, 
another part, needed to explain that part, is ad- 
missible.-—Walker vs. Griggs......sccsecssessceseeeeres 52 
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1, An unsuccessful attempt to commit a fraud by A. 
on B., does not justify B. in practicing a fraud 
upon A. —Mulligan vs. Bailey........scese-seseseeters 507 


9. If a charge be inapplicable to the facts, it is no 
ground of error which will justify a new trial, even 
if the court mistake the law; especially where the 
charge is in favor of the plaintiff in error. The 
offence of fraud consists in the deception which is 
practiced ; and this may be done just as effectually 
when speaking the truth literally, as by uttering a 
falsehood.—Jb. 


FRAUDS, STATUTE OF 


1. When a verbal contract, as to land, has been so 
largely acted on as to be almost fully performed 
on both sides, the effect is to take the case out of 
the statute of frauds.—Knight vs. Knight......... 165 


FRAUDULENT ASSIGNMENTS. 


A transfer, by an insolvent debtor, to one of his cred- 
itors, of his books of accounts, to collect the same, 
and out of the proceeds, to pay himself, and turn 
over the balance, if any, to the assignor, is void 
under the act of 1818. The cases of Norton vs. 
Cobb ¢ Crawford (20 Ga. Rep. 44,) and Watkins vs. 
Jenks ¢ Ogden (24 Ga. Rep. 431,) re-affirmed.— 
Lamb & Mathis et al. vs. Radcliff..............sceeses 520 


GAMING. 
The acts of 174 (Cobb, 725,) and 1765 (Cobb, 727,) 


against gaming, constitutional and valid; and of 
foree in this State.—Neal vs. Todd & Killebreed... 834 
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1. An administrator is not subject to garnishment 
within twelve months after his appointment.— 
adietenas tees.’ DER iE sei niin thin Scegbinaviinvdacians 366 


HUSBAND AND WIFE. 


A husband is called upon to testify on an issue of 
devisavit vel non, where his wife takes an interest 
under the will if established by law, upon which 
his marital rights would attach; he by deed con- 
veys the whole interest in trust for the sole and 
separate use of his wife and children; subsequently 
the wife relinquishes to her children. Held, That 
the wife had the right to execute the conveyance, 
and that the husband was thereby qualified to 
swear as a witness in the case. And further, that 
the wife being no party to the case, and her inter- 
est being determined, it did not violate the rule 
which forbids husbands and wives from testifying 
against each other.—Meredith and wife v. Hughes. 571 


ILLEGALITY. 


1. Anaffidavit of illegality, on the ground of pay- 
ment, was put into afi. fa. and overruled. After- 
wards a motion was made to have the /i. fa. enter- 
ed satisfied as paid. Held, That the judgment 
overruling the affidavit was a bar to this motion. 
BE Fi rina hotness on ser aed eneneterenioucsetens 613 


2. Whether the sheriff should or should not receive 
an affidavit of illegality, isa question he must 
determine for himself; and if he determines it 
wrong, he will be liable to the injured party.—J0. 


8. Attached to a fi. fa. was a paper which purported 
to be a copy of a judgment overruling an affidavit 
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of illegality, the copy being signed and certified 
by the clerk, but not sealed. Held, That the paper 
6 was sufficient notice to the sheriff, that one affida- 
vit of illegality had once been received and that 
he ought not to receive another, if, indeed, any 
notice was necessary.—Jb. 





INFANTS. 


1. An action for or against an infant should be pros- 
ecuted or defended in their own name, and they 
should in all cases appear by. guardian.—Oliver v. 

Mee DOR 005 0cnte: s00g4cigs easactnninnesat enema 522 


2. If an infant be liable on a contract for necessaries, 
he is suable at law, and there is no need of resort- 
ing to equity.—Jb. 


8. Whether an account for necessaries be contracted 
before or after the appointment of a guardian, can 
make no difference as to the forum where suit is to 
brought.—J6. 


See Wits, 5. Parent anp CuILp, 1-2. 


INFERIOR COURT. 


1. When the inferior court are required by statute to 
adjudge the expenses incurred by the escheator, in 
securing escheated property, they are not bound to 
direct an issue of fact to ascertain such expenses. 
Gresham v. Rickenbacker......... s..ccccessesssseressees 227 


- 2. If the inferior court be required to determine such 
expenses, their judgment or award is final and con- 
clusive on the parties.—Jb. 
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8. If counsel have been employed by the escheator, a 
reasonable allowance should be made them by the 
court.—b. . 


INJUNCTIONS. 


1. An unsound negro was sold by an administrator, 
but without warranty of soundness, and without 
deceit. The purchaser applied for an injunction 
to prevent the collection of his note given for the 
purchase money. Held, that he was not entitled 
to the injunction.—Johnson v. Andrews..... ....... 17 


2. When injunction, to prevent the erection of con- 
templated or anticipated nuisance, will not be | 
granted.—Mygatt v. Goetchius, 20 Geo. Rep. 350, | 
re-afirmed. . 

CN A 0B Eoin os Sine onda veeckt dito uedvrene sas 30 


8. A party is not entitled to an injunction who shows 
that he has been negligent and careless in guard- 
ing his rights, and that if he has been subjected to 
loss it was because he had not attended to his inter- 
ests in proper time.—Dulin v. Caldwell & Co....... 117 


4. An injunction will always be dissolved when all 
the equity in the bill is fully denied by the answérs; 
and when the reasons for dissolving the injunction, 
so far as the rights and equities of the parties are 
concerned, are much stronger than for retaining it. 
Weaver v. Garnett, tral... .c.ccc. cccescceevchedevsees 503 


5. Where there is no equity in the bill, the injunc- 
tion it prays for ought to be refused.—Smith & 
Loenwntih-w:: Land, Oe. thi vices ina sncissivndchitaeds seciicde 585 
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1. Judgment against a defendant and his security on 
ca sa. bond, after the defendant has been discharg- 
ed under the Honest debtor’s Act, to which pro- 
ceedings the plaintiffs were parties, the judgment 
taken without his consent, ought to be set aside. 
Johnson, Smith & Co. v. Thurmond & Terry........ 127 


2- A ca. sa. bond payable to the sheriff instead of the 
plaintiff, is good; and the court will compel the 
officer to assign the same.—Tucker v. Davidson.... 535 


8, A ca. sa. bond is intended only to secure the ap- 
pearance of the debtor. If he surrenders himself 
at court, or is delivered up by the sureties, the 
bond is discharged.—Jb. 


4, A ca. sa. bond, with a condition, “that thedebtor . 
appear and abide by and perform the judgment of 
the court in the premises,” is a valid bond.—Jb. 


INTEREST. 


1. The drawer of a lot of land conveyed it with war- 
ranty, and the purchaser took possession. The 
drawer failed to take out his grant, and the Jot was 
granted to another person, under the forfeiting act, 
and he evicted the purchaser from the drawer, and 
that purchaser sued the drawer on his warranty. 
Held, That he was not entitled to recover interest 
on the purchase money, for the period between his 
purchase and the issuing of the grant, as he had 
enjoyed the rents of the land during that period. 
Whitaker: v. Crewicssisecccccooseserscevecsacsiens snipeoiinndds 289 

42 
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An attorney not feed in the case may be employed to 
execute a commission to take the-deposition of 
Wiinesses ; and if the witness examined in reply to 
@ question, “‘who are present at the execution of 
these interrogatories, and who of them is feed 
counsel or agent for plaintiff in taking them ?” says 
that “no one is present but the commissioners and 
myself,” the answer is full and sufficient for the 
objects contemplated by the party asking the ques- 
tion.—Clopton v. Norris....... bageeeneeeeeneeneneeneens 188 


JOINT TENANTS AND TENANTS IN COM- 
MON. 


One or more of several joint-tenants, or‘tenants in 
common, may sue separately in trover.—Howard 
et. ‘al. -v.' Snelling Ct.-al....... s.ccccosscrcecccces coceseene 469 


LAMAR, JOHN, ESQ., OBITUARY. 
A AE. .cscuataneneena ie adatticatins sein dnatdasidned 620 


LANDLORD AND TENANT. 


1. The act of 1827, to amend the rent laws of this 
State, requires the tenant before he can arrest the 
proceeding thereon given to the landlord, to swear 
that his lease is not expired, and that he does not 
hold the premises either by lease or rent from the 
affiant who is seeking to dispossess him. Held, 

_ That where there is a blank in the affidavit where 
the name of the movant should appear, the omis- 
sion is fatal, and is not amendable.—Lockett v. 
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2. Notwithstanding the lease expired at the end of 
the year 1858, still, if the tenant seeks to arrest 
the process after the act of 1854 went into opera- 
tion, his affidavit must conform to that act; the 
movant having amended his proceeding so as to 
bring himself within its provisions.—Jb. 


8. A verdict rendered in a cause, where there is no 
issue under the rent acts of 1827 and 1854, is a 
nullity, and may be treated as such.—J6. 


4, Although the judgment of the court purports to 
be founded upon a verdict, and the verdict is void, 
still the judgment can be executed, provided it be 
good without the verdict.— 16. 


5. A tenant who holds over, may file his affidavit at 
any time before he is dispossessed, and arrest the 
proceeding.—Jb. 


LEGACIES, CHARGEABLE ON LAND. 


1. A pecuniary legacy to infant wards, payable when 
théy become twenty-one, was charged on lands. 
The devisees of the lands paid the legacies to the 
guardian, before the wards became twenty-one. 
Afterwards, the devisees sold the lands. Held, 
That the lands, in the hands of the purchaser 
remained charged with the legacies.—Cato v. Gen- 

ERY ...-corescnreprens deerapanseonnsatmenssishnasvessanpheeeiaanes 328 


LIMITATION OF ESTATES. 


1. A limitation of an estate by a testator to his wife, 
during her natural life or widowhood, is good. 
Doyal and wife vs. Smith, Ex’r...........-.cccceceeees 263 
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2. “TI give to my daughter, Lucinda Mildred Brown, 
the following property, to-wit: Jack, &c. ‘All the 
above property I give to my daughter Lucinda Mil- 
dred Brown, for her own separate support and for 
the support of her and her family ; and the proper- 
ty nor its increase to be made subject to the debts 
of no person she may marry, it nor its proceeds, 
but to go wholly to her support, her and her chil- 
dren and family. The above property I give to my 
daughter Lucinda M. Brown, for her own benefit 
and separate support, it and its increase, for her 
and her children and family, and at her death it 
and its increase to go to her children and be equally 
divided between them, and the above property, it 
nor its insrease nor its proceeds, is not to be made 
subject to the debts of no person that she may 
marry ; and if she should die and leave children, 
and they should not be raised, and they should die, 
then and in that case, it is my will that all the 
above property that I have given my daughter be 
put together and the man she should marry have 
one-third of it and its increase, and the other two- 
thirds be equally divided between all my grand- 
children, &c.”’ Held, That Lucinda Mildred Brown, 
(Mrs. Jossey,) took an estate for life only in the 
property bequeated to her by Reuben Brown, her 
father.—Jossey and wife vs. Whif® et al............ 265 


3. A nuncupative will was in these words: “ He set- 
tles by will, James, Sukey, and Emily, on Mrs. 
Mary Ann Caraway, and the natural heirs of her 
body, after her death.” Held, That the negroes 
vested absolutely,in Mrs. Caraway.—Caraway vs. 
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1. Notwithstanding fraud and concealment is a good 
reply to the plea of the statute of limitations, still, 
where the demand is thirty years old, and the cred- 
itor has been grossly negligent in not ferreting out 
the fraud, equity will not lend its aid in such a 
case.—Edmonds’ Ex’rs vs. Goodwyn.........s.ssse0es 39 


2. If, in a suit on a promisory note, the statute of 
limitations is pleaded, and a new promise is proven, 
the statutory bar, which applies to the original - 
demand, is that which applies to the new promise. 
Dawson & Dawson, Adm’rs vs. Godkins............ 311 


LOST PAPERS. 


Under the act of 1856, notice of a proceeding to estab- 
lish a lost or destroyed paper, must be served per- 
sonally on the party, if to be found within the State; 
and if not, published in some public gazette with- 
in the State for three months ; and if a party resid- 
ing out of the county be served by leaving a copy 
at his residence, the proceeding is void. If the 
proceeding be against the drawer of a draft, the 
acceptors should be made parties.—Bond vs. Whit- 
Beha, Adan’? <6. tevecveccccnudnncthcccvumanitenuthaertane 587 


MALICIOUS MISCHIEF. 


To constitute the offence of malicious mischief under 
our Code, it is not necessary to prove actual ill-will 
or resentment towards the owner or possessor of 
the property.. If the act be done, wantonly and 
recklessly, or under circumstances which bespeak 
a mind prompt and disposed to the commission of 
mischief, it is sufficient.—Mosely vs. The State... 190 
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MARKETS. 


A grant to establish and keep up a market, does not of . 
itself imply the power to exclude all persons from 
selling elsewhere marketable articles within market 


hours.—Bethune vs. Hughes............-scseesseseeees 560 


MARRIAGE SETTLEMENTS. 


The expression, “bona fide creditor,” in the act of 
1847, for recording marriage settlements, means a 
creditor who gives credit on the faith of the prop- 
erty contained in the marriage settlement.—Cloud 


& Shackelford vs. Duprec...........s0sccccoss cverecceeee 170 


MISTAKE. 


If, on 4 note given in part of the consideration agreed 
to be paid for lands, the payee enter that the princi- 
pal of the note is reduced one thousand dollars in 
consequence of the correction of an error in the 
bond for titles, such entry does not bind the party 
making it ; it depends on whether the error was in 
the contract, and in the process used in arriving at 
the aggregate price of all the lands, to give effect 
to which the bond for titles was given.— Hamilton 


Sh: Rivkin inlpcntinixpmsninesevounces episenminasiins 276. 


MUNICIPAL CORPORATIONS, POWERS OF. 


1. Under a power conferred by the Legislature upon 
municipal corporations, to make all contracts in 
their corporate capacity, which they may deem 
necessary for the welfare of the city, and which do 
not conflict with the laws of the Federal and State 
governments, they have a right to make a contract 
for the construction of water-works.—Mayor and 
Council of Rome vs. Cabot...........ccccccceseeesseoees 
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MUNICIPAL CORPORATIONS, POWERS 
OF—contiNnv_ED. 


9, A grant to establish and keep up a market, does not 
of itself imply the power to exclude all persons 
from selling elsewhere Marketable articles within 
market hours.—Bethune vs. Hughes...........s00000 


NE EXEAT BOND. 


Security upon a ne exeat bond when sued thereon can- 
not object to the sufficiency of the affidavit upon 
which the bill was sanctioned.—Blue, Adm’r et al. 
vs. Sheppard et al..ccsesieciecccdsecercdisvecianedsvven ecb 


NEW TRIAL. 


1. When the verdict is equitable and there is evidence 
to support it, it will not be set-aside, for an error 
in the charge, unless there is a motion for a new 
trial with that error as a ground for the motion. 
WHOCE V8. CARIB. oc oicccccessseces cectans Setalesugieldete 


2. When the case is not only fairly but favorably 
submitted to the jury, and there is sufficient proof 
to sustain the verdict, the court will reluctantly 
interpose, especially where there is reason to be- 
lieve that the jury understand the character of the 
witnesses, and of the accused, better than the court. 
HGicotind We. “Tie takes. ..cncscccctacecesha/aocusaes Hosen 


3. Newly discovered evidence, if merely cumulative, 
is not a sufficient ground for a new trial.—Cole- 
WSR, WS. Tait DURGR 0.0). a55s<00cee ered cncunevnnenmeenr eines 


4, The defendant, in an attachment, took issue on 
the attachment-affidavit; and, thereupon, moved 
for leave to open and conclude the case on the trial 


560 
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NEW TRIAL—continvep. 


of the issue. The court overruled the motion, and 
there was a verdict for the plaintiff. The record 
did not show whether any evidence was introduced 
by the plaintiff, or indeed by either party. Held, 
That the case made by the record, was not sufli- 
cient to entitle the defendant to a new trial.—Be- 
Se WE. DROUIN lei Re nccenicurencnste renceice 


5. If one of the grounds on which a rew trial is mov- 
ed, is that the verdict of the jury is contrary to the 
charge of the court, and the charge is not sent up, 
that ground will not be considered.—Grice vs. 
ae lercnna alin. <5 ser tape eonsaysiathqnad-indabs counts 


6. The verdict of the jury not being contrary to the 
weight of evidence, a new trial will not be granted. 
Ib. 


7. When proof of a credit to which the losing party 
is entitled, has been rejected by the court, a new 
trial will be awarded, unless the judgment is abated 
by the amount of said credit.—Harper vs. Parker, 


8. When the point at issue between the parties, is 
whether a certain transaction was an .absolute or 
conditional sale, and the court charges in both as- 
pects of the case, and there is evidence to justify 
the charge, the verdict will not be disturbed.—Jb. 


9. The verdict of a jury on an issue, on a plea in 
abatement to the jurisdiction of the court, sustain- 
ing the jurisdiction, when there was evidence on 
both sides, will not be disturbed.—Hendry vs. 
ad ceracntenees sine cares neswetiesaucsiiinne ip idadbenen heed 


257 


408 














INDEX. 


665 





NEW TRIAL—continvep. 


10. Notwithstanding the court may differ with the 
jury as to the preponderance of the proof, yet 
the verdict will not be disturbed upon a naked 
question of fact, provided there be sufficient evi- 
dence to support the finding; especially when the 
circuit judge is satisfied and refuses to grant a new 
trial.— Diomatari vs. Choate et al.....rccssecccesseees 


11. On the trial of 4 caveat, the court having put to 
the jurors the question, whether they had formed 
and expressed an opinion as to which party ought 
to prevail, was requested by the caveator to ask 
those of them who answered this question, yes, the 
further question, what was the foundation of their 
opinion ; and the court refused to put this further 
question. Held, That such refusal was not a sufli- 
cient ground for a new trial.—Martin vs. Mitchell, 


12. A juror, during the progress of a trial, slept one 
night in the same room with one of the counsel for 
the prevailing party, but it was a room ina tavern, 
and the only separate lodging place left; he paid 
his own expense; slept in the same bed with the 
sheriff ; there was no conversation about the case ; 
and there was evidence quite sufhcient to support 
the verdict. Held, That this was not a sufficient 
cause for setting aside the verdict.—Jb. 


13. A new trial ought to be granted where one of 
the jury is cousin to the prosecutor, and the fact 
not known to the accused or his counsel till after 


$20 


382 


his conviction.—Brown vs. The State.............. . 489 


14. If there be a conflict of testimony, and the circuit 
judge refuses io grant a new tuaial, this court will 
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not interfere, although, in their opinion, the weight 
of testimony is against the verdict.—Doe ex dem. 
Hankey ve. Taokeer sais ssissiws sess cas sscovsssssindsesneiecs 484 


15. When the verdict is contrary to the evidence, a 
judgment ordering a new trial ought not to be dis- 
turbed.—Clements & Miller vs. Little............... 491 


16. In a claim case, the defendant in fi. fa. was ex- 
amined as a witness, by the plaintiff, without objec- 
tion by the claimant. Held, That such examina- 
tion was not a ground for a new trial.—Caraway 
ER eer -fes eree dee deabighes csekaw enter 541 


17. When the verdict of the jury is strongly and de- 
cidedly against the weight of evidence, not only as 
to the amount of damages found, but the right of 
the plaintiff to recover at all, and the circuit judge 
grants a new trial, this court will not interfere. 
CR GN, iii s caisarinsGens.tiitignutineoensisninwaeic 589 


NUISANCE. 


1. The erection of a bridge across a navigable stream, 
so low as to obstruct the passage of boats, is a pub- 
lic nuisance.—South Carolina Railroad Company 
MMM NEE 8 Gh schne tach napik. cstnizecccsendenente 398 

2. A public nuisance is the Bubject of indictment, not 
of action.— 1b. 


3. If, by a public nuisance, a party suffer particular 
damage, an action lies.—Jb. 


4, For any obstruction to the public highway, or a 
stream, which is a public nuisance, though such 
obstructs the plaintiff’s business, an action on the 
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case cannot be maintained by the party so obstruc- 
ted, unless under special circumstances; the only 
remedy being by indictment.—Jb. 


PARENT AND CHILD. 


1. A father is bound to pay a debt contracted by his 
minor child, if he authorized the child to contract 
it; and a promise by the father to pay the debt, in 
certain events, is a fact admissible to the jiry on 
the question, whether the father did, or did not, 
authorize the son to contract the debt.—Brown & 
MoCoy Vv. Delosoli..s:..c.s.vessssin sosssvnedsvedspaiguctns 486 


9. A firm of merchants furnished a minor with goods, 
consisting of a plated chain, two gold pens and 
pencil cases, a cassimere suit of clothes, two pairs _ 
of kid gloves, and other similar articles, and proved 
by a witness that “the goods were necessaries and 
suitable to the condition” of the minor. There 
was no proof that the minor had not, already a 
supply of such goods. The father of the minor 
was sued for the price of the goods. Held, That 
even if a father is bound to pay for necessaries fur- 
nished to his child, and, even if these goods are 
such as can be included in the term necessaries, 
yet, that the father is not. liable to pay for them, 
unless it be shown that the child, when furnished 
with them, was destitute of such goods.—Jb. 


PAROL TESTIMONY. 


Evidence of fraud or mistake, in making the estimate 
of the price to be paid for a settlement of land, in 
asuit on a note given for the land is admissible, 
although notes and a bond for titles expressive of 
the contract were signed by the parties, and such 
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a, 


evidence does not vary or contradict the written 
testimony.—Hamilton v. Conyers.............ceseeceeee 276 


PARTNERSHIPS. 


1. A partnership is presumed to be solvent until the 
contrary appears.— Wallace & Wingfield v. Hull, 
EIN os ccidilncsdpwieewdeacbnceancatcecabocsbeastal 68 

2. The apparent interest of each partner is to be con- 
sidered ‘and treated as his actual interest, until 
rebutted by proof.—J6. 


3. The right of partners can be ascertained and set- 
tled at law as well as in equity.—JD. 


4, A creditor of two members of a firm is entitled, by 
garnishment, against any one having effects of the 
firm in his hands, or who is a debtor to such part- 
nership, to subject the interest of said two mem- 
bers in said effects or debt to the payment of his 
demand.—Jb. 


5. The firm of A & B sue C on a partnership debt— 
it is not allowable for C to settle the claim by cred- 
iting it with the amount due him by one of said 
firm, without the knowledge and consent of the 
other partner.—Harlow v. Koper, Scurry & Co..... 219 


6. The assets of a partnership were not sufficient to 
pay the debts against the partnership; the sepa- 
rate assets of one of the partners, a deceased per- 
son, were not sufficient to pay his separate debts. 
Held, That the partnership debts had the right to 
be first paid out of the partnership assets, and the 
separate debts the right to be first paid out of the 
separate assets. —Tombs v. Hill.............06 sesseeeee 371 








276 


68 


19 


v1 











INDEX. 


669 





PLEADING AND PRACTICE. 


1. Where a suit is pending against a female, and she ° 


intermarries, the suit does not abate, neither can 
the husband be made a party by scire facias, but 
the case proceeds to judgment and execution with- 
out noticing the husband.—Evans v. Lipscomb et 


9. A trustee brought trover. Afterwards he moved 
that he might be removed from the action, and 
another person be put in his place ; and, in support 
of the motion, he showed that, by regular order of 
court he had been removed from the trusteeship, 
and that person appointed to his place. Held, that 
the motion ought to have been granted.—Lindsey 


T1 


v. Lindsey......... vivivers dpstigiiONin eae paitiyaeviee 169 


8. When an act is directed to be done at a particular 
term of the court, the session of which is prevented 
by providential cause, the act may be done at the 
next ensuing term.— Weatherford v. Shegag et al, 


4, Where bail process is sued out, under the act of 
1857, it is not necessary that the sum sworn to 
should be endorsed upon the declaration when 
filed.—Jb. ; 


5. If, in a suit on a foreign judgment 1t appears that 
of eight. defendants, the officer served five, but he 
does not designate the five by name, and it appears 
that the parties, plaintiffs and defendants appeared 
by counsel, and the jury in their verdict mention 
each of the eight defendants by name, and say they 
find against the defendants, and it appears that an 
appeal was entered, and that on a motion to dis- 
miss the appeal, all the defendants mentioned by 


194 
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name were appellants, it is sufficient prima facie 
evidence against two of the eight defendants sued 
here, that they appeared and defended—it is not 
conclusive on them, however, they: may prove the 
contrary.—Shands & Co. v. Howell & Co............. 299 


6, A plea, which, in effect, is a plea of partial failure 
of consideration, that in ascertaining the price of 
lands sold, which was to be arrived at by estimat- 
ing the number of acres in all the lands, there was 
a fraud or mistake in setting down the number of 
lots of land by which one lot was added improperly 
is a good plea.—Hamilton v. Conyers...........5..00 276 


7. A plea, filed as a plea of non est factum, and of no 
value except as such plea, need not be striken out, 
if the affidavit ofits truth be expunged. It cannot 
benefit the defendant nor harm the plaintiff.—Zb. 


8. If the declaration is amenable, so as to make it fit 
the evidence, the evidence should be received. 
Whitlock v. Crew8....secsssessessesssseecesssseseereeesees 289 


9. A plaintiff amended his declaration by substitut- 
ing another person for himself. This amendment 
was struck out, on the objection of the defendant. 
Held, that the effect was to restore the case to its 
first condition, and therefore was to make him 
become the plaintiff again.—Bealle v. Day........... 435 


10. An argument drawn from matter not contained 
in the record, must be disregarded.—Jb. 


11. To a scire facias to make a party plaintiff, the 
defendant pleaded a retraxit by the previous plain- 
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tiff, and a “settlement” with the previous plaintiff. 
The court declined to divide these pleas, but saved 
them for a defence to the defendant on the trial of 
the action. Held, that this action ought not to be 
disturbed.—J0. a 


12. The amendatory ‘act of 1858-54 did not intend 
to subvert the order of pleading, so as to admit a 
dilatory plea to be filed, after the case had been 
tried upon its merits and was pending on the 
appeal.—Berry et. al. v. Cooper & Boykin, Exors. 548 


* POOR SCHOOL FUNDS. 


All the accounts of poor school teachers are to be 
paid pro rata, by the act of 1857 on the subject. 
King v. Barbet.....i1...cssccsecciscssecscesesresacessccevecs 298 


POSSESSION, ADVERSE. 


Cutting fire wood and rail timber on land are not 
such acts of ownership as to constitute adverse 
possession.—Long v. Young. 180 


POSSESSION, CONSTRUCTIVE. 


1, A residence upon, and the actual possession and 
occupation of one of two tracts of land conveyed 
to the defendant in the same deed, is not sucha 
constructive possession of the other tract of which 
there is no actual occupation, as if continued long 
enough, will bar an action by the rightful owner 
under the statute of limitations.—Grimes v. Rag- 
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1. That a power may be a power coupled with an 
interest, the agent must have an interest in that to 
which the power relates; it is not enough that he 
pays a valuable consideration for the power.—Con- 

Oy, Aiden'r. vBankew et.! al..s......cvccccsescsccscsvesee 511 


2. The fifth section of the act of 1785, which section 
declares, that sales of lands, made under powers, 
shall be good‘ if made before the agent has “notice 
of a countermand. revocation, or death of the the 
constituent,” aplies only to powers made out of the 


PRACTICE, IN SUPREME COURT. 


1. When two judges only of the supreme court pre- 
side in a cause, (the third being absent from prov- 
idential cause,) and they cannot agree upon a judg- 
ment after the same has been heard and consid- 
ered, and the writ of error is stricken from the 
docket, and these facts are certified in the remit- 
titur by the clerk of this court to the court below, 
it is not error in the circuit judge to order a judg- 
ment of affirmance, to be entered upon his min- 
utes.—Styles v. The State... ..........006 pugnopetutenas 388 
















2. Glisson applied for letters of administration on the 
estate of Wm. H. Carter. Joseph H. Carter resis- 
ted the application; the ordinary decided in favor 
of Glisson ; Carter appealed, and pending the suit, 
died. The second term after his death—nothing 
having been done in the case in the meantime— 
Glisson moved for certain orders in the case, which 
motion was refused. To that refusal Glisson 
excepted, and made it the ground of a writ of error. 
Held, That the writ of error ought to be dismissed. 

Glisson v. Carter.......... Serena; ceedegnenenaes soninines 516 
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PRINCIPAL AND AGENT. 


1. Where cotton isshipped through an agent for that 


purpose, he is authorized to bind his principal ac- 
cording to law. In the absence of proof to the 
contrary, the general law of common carriers is 
the power under which the agent acts. If ausage 
be sufficiently established, that will govern, be- 
cause it is presumed to be known to the parties. 
And this presumption is conclusive upon the prin- 
cipal, whether it is known to the agent or not. 
But a custom known only to the agent, and which 
is not so established as to make it the law of the 
contract otherwise, will not bind the principal. 
The knowledge of the agent is not the knowledge 
of the principal in this case. In other words, if 
he acts upon his private knowledge, he exceeds his 
authority, and does not bind his principal.—Berry 
et al. vs, Cooper and Boykin, ex’ors..........seceeees 


RAILROADS, LIABILITY OF. 


1. A railroad company is not liable for a loss occa- 


sioned by a collision of its trains, if its agents used 
ordinary care to prevent the collision, and if the 
party suffering the loss was guilty of gross negli- 
gence.—Sims vs. Macon & West. Railroad Co...... 


2. Parol evidence is admissible to show it a rule of 


the Western & Atlantic Railroad, that persons are 
not to be on the platform when the cars are in 
motion.—Yonge vs. Kinney.........cecccessereceseveeees 


3. A railroad car running off the track, is prima-facie 


evidence of negligence in some of the persons con- 
nected with the road.—Jb. 
43 


93 
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4. If the person who is injured by the cars running 
off the track is himself culpable, the damages, if 
any, should not be as large as if he had been free 
from fault.—Jb. 


Qn 


. The plaintiff, in a suit against the superintendent 
of the road, is not restricted to the amount claimed 
when he presented his account to that officer for 
settlement. As in other cases, he recovers accord- 
ing to his proofs under the law.—Western & At- 
lantic Railroad vs. Carlton...... savanitgea’ Cerise teal 180 


6. The proof was, that a man’s cattle were killed by 
a railroad train, and that the agent of the railroad 
company, when applied to for pay for the cattle, 
offered to pay for them, which offer, however, was, 
from being deemed inadequate, rejected. Held, 
That this proof was sufficient to cast on the com- 
pany the onus of proving that the killing of the 
cattle was not the result of negligence.—Georgia 
Railroad & Banking Co. vs, Willis..........e0e...00 317 





REFORMING AND CANCELLING INSTRUMENTS, 


1. If aninstrument, by mistake of its author or drafts- 
man, fails to speak his mind, a court of equity will 
modify the instrument, so as to make it speak his : 
mind.—Ward et al. vs. Allen.. ..........068 sooneeeuete 74 


bo 


. A deed, though void, may bea cloud over the true 
title ; and, therefore, a bill will lie, to have it de- 
livered up to be cancelled.—Brewton vs. Smith 
i ake: ee meer ee Eh cguhncesthbe aiebases tan besene 442 | 


3. K. made a deed in which he said, “I give and be- 
queath the aforesaid slaves to the said Ebaline 
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2 


' Sikes and any other child or children which I may 


hereafter have.” K. had children born afterwards. 
These filed a bill, and prayed that the deed might 
be so reformed as to make it convey their interest 
to a trustee for them,—alleging, in the bill, that 
such trustee was left out of the deed, by ignorance 
of law in the donor or his scrivener. Held, That 
the bill lay.—J0. 


RENT. 


1. J. D. leased to C. E. a lot in the city of Savannah, 


for the term of three years, at an annual rent of 
$800, “upon condition that the said J. D. should, on 
or before the first day of October next, have the 


- main dwelling house and all the out-houses, (in- 


cluding servants’ rooms,) on said lot, put in com- 
plete tenantable order and condition, and will, on 
or before the last mentioned day, have the garden 
lot, in front of said main dwelling house, properly 
laid out and enclosed with iron railing, it being un- 
derstood and agreed that the payment of rent is not to 
commence until all the said work is finished, and it 
being optional with said C. E. to abandon and give 
up said lease, if the said work shall not be com- 
pleted within three months after the said first day 
of October next.” 


It was further agreed between the parties, that 


“should the said C. E. be evicted from the premi- 
ses during the lease, without fault on his part, that 
the rent should cease and determine; and further, 


that the payment of rent should also cease when- 


ever the premises should become untenantable from 
fire or any other casualty, without the fault of the 


REFORMING AND CANCELLING INSTRUMENTS. 
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said C.E. Held, That under this contract no rent 
accrued until the work was completed.—Epping vs. 
ODI wis daca svc sacivns:, ae ‘deubilas nn spthichsinvopeninntis ved wv 422 


2. A tenant cannot so withdraw his claim, under the 
rent act of 1827, (Cobb, 701,) as to relieve himself 
from the penalty of being assessed for double 
rent, in case the issue is found against him.—Par- 
DIRE PA PROMI. «65 5 rindi as ti crsvedtoxsnsndecenimetes 475 


3. An appeal lies under the rent law of 1827.—d. 


RULES OF SURVEY. 


A rule of survey taken out pending an action of eject- 
ment, should be limited to the purpose for which 
it was intended, namely, to ascertain the locus or 
the true boundaries of the premises in dispute; 
and it is an excess of power to delegate to the sur- i 
veyor the authority to make corners, and torun and 
mark boundary lines. This is to lay off and ad- 
measure lands and not to re-survey them.—Strip- 
PE IR BON ID havin ins ones inevenenpipiemnenrncncovansous 465 





SCIRE FACIAS. 


See PLeapineé AND PRacticg, 11. 


SITERIFF, RULES AGAINST, AND DISTRIBUTION 
OF MONEY. 


1. A sells B a tract of land at full valuation incum- 
bered with a judgment lien, to satisfy which, the 
the land is sold by the sheriff, leaving a surplus, 
after satisfying the principal interest and cost of 
the fi. fa. Upon a rule against the sheriff, and at 
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SHERIFF, RULES AGAINST, &c¢.—conTINUED. 


the instance of A, held that B, the purchaser, and 
not A, was entitled to this balance.—Fulcher vs. 
Felker....... jonsiesesee: ‘civeveepbalcandeiy senda 


SHERIFFS’ RETURNS. 


1. The return of service on the writ, by the sheriff, 
cannot be traversed, except for fraud or collusion. 
Tillman vs. Davis ........ Srevesecvanebwansvennasesekuais 


See, also, Brown & Carmichael vs. Way & Taylor.... 


SHERIFF SALES. 


The effect of the sheriff’s failure to advertise his sale, 
at three or more of the most public places in the 
county, is not to render the sale void, but the sher- 
iff liable for any loss that may, by reason of such 
failure, happen to any one intercsted.—Johnson 
WR. TROCOO se. <i ose vdecncnctesinecbhsede cocnceuiornaaelelin an 


STATE ROAD. 


1. When the State engaged in the carrying business 
on the W. & A. Railroad, it assumed the obliga- 
tions and liabilities incident to that business when 
carried on by individuals, and subject to the reme- 
dies by suit against the superintendent of the road, 
when the claim cannot be otherwise adjusted.— 
Western & Atlantic Railroad vs. Carlton..........+++ 


SUPREME COURT DECISIONS. 


Act of 1858, relating to their uniformity and rever- 
sal, is prospective only in its operation.—Bond et 
le We, MaNrG6 0.52. sis. senvovseoouceasindinmgeneaeie aioli 
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TAX ACT OF 1804. 


A part of the 8th section of the tax act of 1804, says, 
that, “if any person” “shall be convicted of” 
“ making a false return” of his “taxable property,” 
“he” “shall be liable to pay the clerk of the infe- 
rior court of the county, a fine of ten dollars for 
every hundred dollars valuation so neglected or 
concealed.”’ Held, That this part has been repeal- 
ed, and still stands repealed.—Gorman vs. Ham- 


TROVER. 


1. If the cestui que trusts are entitled to the possession 
of property under a trust deed, they may maintain 
trover against a stranger, to recover the property, 
and such recovery would be a protection to the de- 
fendants, against a suit brought by the trustee. 
Howard et al. vs. Snelling et al.............sccccssseee 


2. If two are sued in trover, and no conversion is 
proven against one of them,‘it is no ground fora 
non-suit, but the verdict should be framed in accord- 
ance with the testimony.—Jb. 


3. Plaintiff in trover recovered. Pending the action 
the property was sold under fi. fas. in favor of cred- 
itors of the defendant in trover. Held, That the 
sale was without authority and void; and, therefore, 
that neither those creditors nor the plaintiff in tro- 
ver was entitled to the money raised from the sale. 
MeLin vs. Williams.............cccccccccsccccesessscssess 


4, Possession of personal property cannot be recov- 
ered in an action of trover, through a fraudulent 
title—Mulligan vs. Bailey..........ccccsesecssseseeeees 
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TRUSTS AND TRUST ESTATES. 


The act of 1856, authorizing claims against trust estates 


bo 


to be recovered at law, provides for demands only 
for services rendered the trust estates, or for articles 
or property or money furnished for the use of said 
estate, and for the payment of which a court of equi- 
ty would render said estate liable; and the judg- 


ment in such cases, has a lien on the corpus of the . 


trust property; and. is to be enforced by seizure 
and sale under the execution issuing thereon, as 
other common law judgments.—Satterwhite vs. 
Beall, Stewart & Ansley.........c.cccccccessccsccsseses 


USAGE. 


. By way of establishing a usage in shipping on a 


certain river, it is competent for a witness to testi- 
fy as to what has been his habit and custom in ship- 
ping on all the boats of said river, as well as on the 
particular boat upon which the loss occurred which 
is the subject-matter of controversy.—Berry et al. 
vs. Cooper & Boykin, Ex’rs........scccccccccseseseeceses 


. To make a usage good, it must be known, certain, 


uniform, reasonable, and not contrary to law; and 
if boats on a particular river, or a particular boat 
on that river, sometimes gave bills of lading con- 
taining an exemption from loss by fire, and at oth- 
er times, bills of lading containing no such exemp- 
tion, then no such usage is established, for want of 
uniformity. And even if ina majority of cases, 
bills of lading contain such clauses of exemption, 
still the usage is not sufficiently proven as to make 
it the law of the contract between the parties.—J0. 


See Common Carriers, and Principat and AGENT. 
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A mortgage creditor receives from his debtor different 
sums from time to time to forbear. foreclosing his 
mortgage. Held, That such contracts are forbidden 
by the spirit and policy of our laws against usury. 
BOG FO. Te nnn Sioenvaitnne sven cigan ciraceerepi site 527 


WILLS, PROOF OF. 


1. Where the testatrix is aged and infirm in body 
and mind, and her will is impeached on account of 
the fraud of her son and principal legatee in its pro- 
curement, he ought to produce clear and satisfac- 
tory proof of the bona fides of his conduct in the 
matter.—Simpler vs. Lord............cccccsccsecsee sovnee 52 


WILLS. 


1. Two sisters, Jincey and Patsey, executed an intru- 
ment, which was, in substance, as follows: 
‘Know all men, that we, Jincey and Patsey, do 
‘covenant and agree,’ that, for the love we bear to 
each other, whichever of us may be the longest 
lived, shall be the heir of the other.” 

Held, That the instrument was a will.—Evans vs. 


COSHH SETHE HEHEHE SHH EHEEES CHHEHH CHEE HEES BHEEEEEEE 









2. Parol testimony cannot be received to add to or 
vary a will; but it is admissible to explain an equiv- 
ocal clause.—Doyal and Wife vs. Smith, Ex’r...... 










. George Bragg made an instrument, in the form 
of a deed, which witnessed as follows: “ That the 
said George Bragg, after his burial expenses and 
the payment of all just debts, in consideration of 
the love and affection which he has and bears to his 
said sons-in-law, J. T. Hall, and J. Jones, and son, 
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T. Z. Bragg, hath given, granted and conveyed, 
and does, by these presents, give, grant and convey, 
unto ‘them’ all the property that he, the said 
Bragg, owns and is possessed of.” Held, That the 
instrument was a will, and not a deed.—Hall vs. 


BrAagg...sscrscsccons vsccsscee esecneets ovecescesses sastaneneess 330 


4, The decision pronounced in ‘the case of Burch, 
Ex’r, vs. Burch, et al., 23d Geo. Rep., 536, review- 
ed and reaffirmed, viz: that under the terms and 
provisions of the will of W. C. B., (vide Reporter’s 
statement below,) only the children of Elizabeth 
Upshaw, living, at the death of the tenant for life, were 
entitled to the legacy bequeathed to the “children 
of Elizabeth Upshaw.”—Heard vs. Brawner......... 357 


5, A testator set apart 80 shares of railroad stock, 
‘‘ for the purpose of educating” his three minor chil- 
dren, who were very young; and he directed, that 
they should “be boarded and educated out of the 
same,” until they received athorough classical edu- 
cation. Held, That the cost of the children’s clothes, 
during the period of their education, was a charge 
on the stock.—Hardey vs. Park...........cccsececeeees 366 


6. A will should be so construed, if possible, as to 
give effect to every part; and hence, words which 
make a plain inequality between sons on the one 
hand and daughters on the other, will not be over- 
ruled by other words, unless the latter words are 
incompatible with the first.—Brown et al. Ex’rs, 
¥6. Wonver 00 @):.......ssceccaccoveseescssebutnapeanenens 3877 


7. A bequest to daughters and their children, the 
daughters having no children in life at the time of 
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the bequest, and if they shall die without issue then 
over—would create an estate tail in real estate, and 
hence under our law creates an estate absolute pass- 
ing to the husbands on marriage; and such hus- 
bands having received such estate consisting in 
part of proceeds of a sale of land, and having for 
many years acquiesced in such sale, cannot after- 
wards set it aside on the ground that the executor 
was a purchaser at his own sale, the sale having 
been a fair one at the time.—Jb. 


a 


8. It is sufficient that the will of a person nearly blind, : 
is read to him; it is not necessary that the reading 
should be in the presence of the witnesses.—Mar- ? 
RT .. MNO «isis dasccigivonags co secetteiabe reidvdbvenees 382 


9. That a jury may not think the provisions of a will, 
morally right, is not sufficient to authorize them to 


set the will aside.—Jb. 


10. If the testator makes a deed to the property which 
he has bequeathed by his will, the act amounts to 
a revocation of the will, and it may be pleaded in . 
bar to the probate of the will—Epps vs. Dean... 533 








